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To the READER. 


S the following Sheets contain the Argu- 

ments of two of the Chiefs of the Law, 
you may perhaps expect a Sketch of their Charac- 
ters, by Way of Pretace. 


Many Reaſons diſſuaded me from ſuch an 
Attempt; for J muſt, in the firſt Place, have 
infringed the vrincipal Rule of Biography, by 
giving the Lives of the Living, that Sci- 
cence admitting only thg/e of the Dead; be- 
fdes, the Arguments themſelves will in ſome 
Meatued anſwer your Expectations, for they will 
exhibit the two Chiefs in their judicial Capacity, 
the only Light they are to appear in on this Oc- 
caſfion ; for theſe Reaſons (among others) 1 de- 
lined becoming their Biographer. 


It may be proper to offer a Word or two con- 
cerning this Publication. 


A 2 J pre- 


iv To the READER. 


I prefume you will require no Apology for it, 
as theſe Arguments are confeſſedly the beſt that 
| have been delivered in Z/eflminſter-Hall for up- 
wards of half a Century laſt paſt. Their Subject 
is of univerſal Concernment; for who is there that 
does not, at one Time or ot ther of his Life, want 
Advice concerning the Diſpoſition of his Eſtate, 
i order to avoid - ing his Fanuly and Friends 
Vexation, Expence, and Trouble, inſtead of Con- 
tentment, Affluencc, and Independ. ance ? 


Lord Mansfield's Argument is tranſcribed from 
Maſter Brerrows's judicious Reports, and you may 


| depend on the Authenticity of Lord 3 bs 
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A { ſhall now Landes avour to juſtify my bin 
Lord Camden's Argument without Permiſſion; as 
Maſter Brrrows has ventured before me to publiſh 
Lord Mazsfield's Argument on the very fame 
Subject without Authority, I beg Leave to make 
Lee g. Jars" Uſe of his Words on this G08 vou may 
. eee, 2 perhaps take an Objection to the Competency of 
{1-1 7 4. h.. my Evidence, becaule as the Maſter's Pretace 1s 
faul, Ar fer an Anſwer to © lis venturing to print, without 
G1 ee. 44-%he Sanction of a Licence, to authenticate his Re- 
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and after you have weighed and applied it, give 
Judgment. 


4 This Difficulty if me nod. 


I ki it 1s a Contempt of the Courts of juſ- 
tice to publiſh their Proccedings. They ought to 
be publiſhed under authoritative Care and Inſpec- 
tion: But ſince the Year-books, no judicial Pro- 


ceedings have been fo publiſhed by any Court in 


FHeftminfter-Hall, except the State-Trials, 


Licences by the Chancellor and Judges proceed 
upon the Character of the Reporter on/y; without 


ſaving a Word of the Horz itſelf, or that the Li- 
cenſers ever /aw it. Such Licences (to allow and 
ipprove of the printing and publithing) took their 
Riſe from the Neceſiity of a Licence to print, as 
the Law formerly ſtood 5 and have continued in 
the /ame Form of Words (without any Meaning,) 


face the Reaſon of them has ceaſed. 


I have been aſſured that ſome now pollefſed 


of judicial Othces have declared, They never 
would ſign one; becauſe it hangs out falſe Co- 


Iours, and miſleada thoſe who think it gives the. 
{caſt Approbation or Authority to the Mork.“ 


Such 


vi T the READER. 
Such a Licence, could it have been obtained, 


would ftill have left my Report to ſtand upen it's 
j Merit. 


I n not the [mpudence to attempt getting an 
Approbation of Lord Camden s Argument; where- 
ore I have ventured to follow the Example of Mr. 
Juſtice Foffer, and to publiſh my Notes of it with- 
out any Leave or Licence. 


There are many Inſtances where Men, whe 
have publiſhed Matter relative to a Cauſe depend. 
ing, or ſaon after it was over, have been puniſhed 
as guilty of a Contempt; moſt juſtly and wiſely, 
for many Reaſons: But a Publication of Reports 
at a Diſiance of Time, merely as Matter of S$c:i- 
ence, has not been animadverted upon; though 
within the Letter of the Law. Where they have 
been publiſhed ſurreptitiouſſy, without Conſent of 
the Reporter, the Printers have been proceeded 
againſt cpi upon the Foundation of his Proper- 
ty; but r crimmally ; And after the ſurreptiti- 
ous Edition has been ſtopped by an Injunction, 
the Book has been publiſhed, with Conſent of the 
Reporter, without Leave or Licence; and No Mo- 
tice taken, or Gomplaint made of it, 


: 1 truſt 


To the READER vi 
I truſt my Excuſe (as Mr. 1 TY did) 


to my Intention. 


I. do moſt humbly beg Pardon of my Lord | 
an for innumerable Injurics I muſt have done 
his Lordſhip as to Language and Argument. I 
did not take my Notes in Short-hand, I watched 
the Senſe, rather than the Word; and therefore | 
may often uſe ſome of my own. | 


| Not being bleſſed with the quickeſt natural 
Parts, I may have miſapprehended Topics and 
Alhaſions; I may have made Blunders in the 
Senſe, by endeavouring to reRify thoſe of _ 
Pen. Theſe are Imperfections which Dilige 
could not cure. I am only concerned, let 57: 
Errors ſhould be imputed, not to my els; but to 
that able and upright Judge whoſe "Diſcourſe 1 


may happen (through my own Infirmitics) to mil: | 
repreſent. 


To conclude. 


Lian cls non edas car his mea Carmina Lali- 
Carpere vel noli noftra, vel edle tua, 
Martial, lib. I. Epigr. 92, Edit. Lugd. 
Bat. 1661. 


Imier- T emple, 
Trixity Term, d Geo. 3. 


ADVERTISEMENT. - 


A Lord Camden entered ſo very minutely into 
Lord Marsfeld's Argument, upon deliver- 


ing his Opinion, it was thought neceſſary to pre- 
fix it. 
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Lord Chiet Juſtice Mansfield's 
ARGUME NT 


Wyndham, Eſq; v. Chetwynd, Eſq; 


Delivered in 


Michaelmas Term, 31 Geo. 2, 1757, K. B. 


A ſpecial Verdict upon a Will of Land, dated 
the 14th of May, 1750, and a Codici! of the 


fame Date, made by Walter Chetwynd, late 7 
Grendon, Eſquire. 


The ſpecial Verdit, 


A T which Day, before our Lord the King at We/t- 
minſter, come as well the ſaid William Wyndham, 
Malachi Lindon, Catherine Lindon, Thomas Stephens 
alias Walter Paris alias Malter Chettwynd, Sufan- 


* . Henry Perrott, George Hudleſlon, and James Crofts, 
B 2 


Pe 
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by their Attorney, us the faid Wilkam-Henry Chetwy nd by is At- 


tornev. And the Jurors, Sc. being ſummoned, &c. do come, 
Sc. and being ele. ogy © Sc. do Grd: a as to the ficſt Itue joincd 
between the ſaid P ned that the ſaid aller Cherwynd was at 
the time of fat hg he ſaid Writings importing to be his laſt 
Wil and Codicil, of found Mind, A: to the third Iſluc, they find 
that the Teſtator did not, by the ſaid Writing importing to be 
his laſt Will, deviſe to the atoreſud {ram 77 yrdbam and 18 
: Heirs any Lands or Tenements in the County of Harwich, 1 
Truſt or for the Benefit of the fd Thomas Stevens alias I. tes 
Paris alias Walter Cheiwynd. And as to the fourth Iſſue, the 
Jury find that the Teltator did not, by os laid Writing un- 
porting to be his laſt Will, deviſe to the ſaid Catherine, now 
Catherine Lina the Wife of the ſaid Malachi Linden, an 
Slane of 200. by the Year, for the Term of her natural 
Life. And as to the ſecond Jſſue, the Jury find that the Teſ- 
tator was in his Life-time ſeiſed iii Fee of certain Lands, Te- 
nements, Sc. in the ſeveral Counties of Warwick and Sta- 
ford, oft the yearly 50 5 of 310cl. and being ſo thereof 
ſelled, he the faid Wahler Chet wynd, in his Lite-time, ſigned, 
tealed, and publiihed a certain Paper Ang bearing Date 
the; 14th Day of May, 750, purporting to be his aft Will 
and Teſtament, and ukewiſc another Paper Writing purporting 
to be a Codicil indoried on the faid firſt mentioned paper 
Writing, and of the ſame Date; (which Will and Codicil it 
{ets Out n a £07 erba ; and 12 Ne farm Here 1 2 228 ge 


Pal wen it of " 355 5 1. D: 5 oe es, an 14 a e : 

And that we laid paper V ring s were ſo ene, Se. by the 
aid alen Che: 7 in- che Preſence of Stafford Squire, Fe 
bet Baxter, and Hesel 1 II. de 1; who like: wile atteſted the 


lame at his 25 (mb in hi. Preſence and in the Preſence of 


gagh other. And they further find, that the faid Stafford 


5 and Robert Baxter, dens Attorneys at Law, were in 
ortabout the Year 1747 employed by the faid Valter Chetraynd 
| 10 


The ſpecial Verdict. 5 


to {oulicit a private Act of Parliament “ for Sale of the Eſtates 
late of Henry Fleetwood, Eſq; deceaſed, in the County of 
Lauucaſter, tor raiſing Monty to dijcharge Incumbrances at- 
fecting che ſame, &c.” And that the faid Stafford Squire and 
Robert Baxter charged the ſaid Malter Chetwynd Debtor 11 
their Books, for the Fees and Expences of paſſing the faid Act, 
and Which Charge conttuned {5 until and after the Death of 
the faid Walter Chetzeynd, And that at the {aid Time ot the 
fad ſigning, ſcaling, and publiſhing of the fad ſeveral paper 
Writings, 1 allo at the Time of the Death of the ſaid Ha!- 
ter Chen wWy/1d, there was due and owing to the faid Stafford 
Sure and Robert Buxter, for the ſaid Buſineſs done, the 
Sum 318]. and that fome "Time after the Death of the 
jaid J Pulter Chetwynd, the faid Stafford Squire and Robert Bax- 
ter delivered a Bill for paſſing the ſaid Act to the Truſtces 
nominated and appointed in and by the ſaid Act of Parliament 
for the Furpoles t 1 mentioned: And afterwards, and be- 
tore the Examination of the faid Stafford Squire and Robert 
Hater in this Cauſe, the ſaid Sa ford Squire : and Robert Bax- 
{cr received from the ſaid ess, at leveral different Times, 
teveral Sums, amounting in the whole to 302“. 45. 8d. 3, and 
tat the aid Tratitees were willing to nave Paid the Remain- 
der, if it had not been for a Chedenlati on. And the Jury 
further find that in the ſaid priv. ate Act of Parliament there 1s 
contained a certain Clauſe for Payment of the E xpences at - 
treading the faid Bill, (Which Clauſe the y find 12 ber verba.) 
icy further find that at the Tune of the toning, ſealing, 
Pubs, and atteſting the ſaid, aper Wiritings, there was a 
current Account open ind iubilung between the ſaid Stafford 
841 ill re and Robert Baxter and the {11d 1 er Chetwynd tor 

other Buſinels, exe live of the Expences of pailing the {aid 
private Act; on the Balance ©: which Account, if ſtated at 
that Tune, the ſaid Seal, 4 Sg and Revert Baxter were 
indebted to the faid Waiter Chet: d! in the Sum of 1304. 145. 
10d. They further find that at ite {21d Lime of the atteſting 
O1 


6 The ſpecial Verdict. 

of the ſaid Writings, and allo at the Time of the Death of 
the faid Walter Chetwynd, there was due and owing from him 
to the taid Jefrah Higden, his Apothecary, the Sum of 18“ 
55. 54. on ſimple Contract ; Eleven Pounds whereof were fo 
due on 25th December, 174.9, and before the laſt Sickneſs of 
the faid Halter Chetwynd. They alſo find that the Jaid Maltor 
Chetzoynd died on the 17th of May, 1750, without Iſſue, and 
leiſed, Sc. and that the faid William-Hlenry Chetwynd is the 
only Brother and Heir at Law of the faid Walter Chetwynd. | 
They further find that his real Eitate at the Time of ſigning, 
Sc. and alſo at the Time of his Death, was ſubject to certain 
Mortgages made thereof, by the taid Walter Chetawynd, to the 
mount of 19000/, and of 50004, more, made by the ſaid Walter 
Chetwynd's late Father. And that the faid Walter Chetwynd 
owed at the Time of his Death, by Bonds, the Sum of 1600/. 
and by ſimple Contract 2874). and that his perſonal Eſtate 
then amounted to 13972/. and was ſufficient to pay all the 
pop! e Contract Debts and Pond Debts of the faid Valter 
Coetwoynd. And that the ſeveral real Eſtates ſo in Mortgage 
were of Value more than ſufficient to ſatisfy the ſeveral In- 
 eumbrances affecting the fame. Ihe Jury further find that 

on the 2d of Auguſt, 1750, the ſaid Will am-Henry Chet- 
wynd filed his Bill in Chancery againſt the faid William Wynd- 
ham, &c. for the obtaining a Decree and Recovery of the ſaid 
Lands, Se. and thereby conteſted the Validity and due Execu- 
tion of the ſaid paper Writings. That Anſwers were put in, 
ws Amendments made to the Bill; and other Anſwers put 
: And the ſaid William-He nry Chetwynd proſecuted the ſaid 
butt in Chancery with all due Diligence. ihe Jury further 
5 that the fad William Wyndham, as Fxecutor of the ſaid 
Valter Chetzoynd, paid to the (aid Joſiah Figgen the ſaid Sum 
i 187. 5s, 84 after the Death of the fad Walter Chetwynd 
and before 8 Examination of the ſaid 7 Higden in this 
Cause. And that the fad 72h Higden had not, at the Time 


of his Examination in this Cauſe, any demand upon the ſaid 
Walter 


Serjeant Prime and Mr. Norton's Argument. 7 


Halter Chetwynd. But whether upon the whole Matters 
aforeſaid by the Jurors in form aforefaid found, the ſaid paper 
Writings or either of them were or was DULY EXECUTED by 
the faid Walter Chetwynd, fo as to pats Lands or Tenements, 
or not, the faid Jurors are wholly ignorant; and therefore 
pray the Advice, Sc. &c. Bur. Rep. 414, &c. Burn's ec- 
cleſ. Law, 531, 532. 
it was argued by Serjeant Prime for the Plaintiff; tuſt, 
hat the Facts, as ſlated, did not make them in Wit- 
—_ ſecondly, That ſuppoling them to have been intereſt- 
!, yet the Intereſt was removed before the Time of Trial. 
an to the firſt, They are no Legatees, and derive nothing from 
the Giſt or Bounty of the Teſtator ; they were juttly intitled 
Payment of ther Debts, though no Will had ever been 
made; the perſonal Aſſets were the proper Fund for 
eun to refort to, and that is ſufficient to pay their Demands; 
that they are not intereſted in the Charge on the real Eſtate. 
As to the ſecond Point: They were competent Witnelles at 
he Time of Examination, their Debts being then diſcharged. 
the Word “ credible” in the Statute 29 Car. 2. c. 3. is an 
-mbiguous Expreſſiou, and capable of many Senſes; but there 
nns to be a parliamentary Expoſition thereof in the Statute 
4 & 5 Ann. c. 16. / 14. whereby three Witneſſes are re- 
tured to authenticate a nuncupative Will, and it is declared, 
that ſuch as are good Witneſſes in Trials at Common Law, 
tal be deemed 00d Witneſtes to eſtabliſh a nuncupative 
Vill. Now allowing the {ame Expoſition to take Place in 
the Statute of Frauds ; then as theſe Witneſſes would be un- 
EXC das A on a Trial at Law in reſpect of Intereit, fo they 
competent (and therefore credible) Witneſſes to the pre- 
ent Deviſe. And there were cited diverſe Caſes to this 
urpole. | 
Un the other Side Mr. Norton argued for the Defendant ; 
nat at the Time of the Atteſlation the Witneſſes were intereſt- 
d, and therefore incompetent ; and that this, and not the 
Time 


8 E. C. J. Mansfield? D Ar gamen. 


Time of E xamination, is the proper Time of inſpecting their 
Credibility ; elſe it would open greater Opportunities of Fraud 
and Perjury, than before the Act; it would be ſetting u 
Witnefles to hire; and would put the Validity of the Will in 
the Power of the Witneſſes, by releafing or not releaſing their 
Intereſt. It a Witneſs is unexceptionable at the Time of At- 
teſtation, and afterwards becomes infamous or inſane, the 
Will is nevertheicts a good Will: Which proves that his Con- 
dition at the Time of Atteſtation is alone to be regarded. 
And to this Purpoſe were cited alſo divers Caſes; and it was 
oObſerved, that moſt of the Caſes cited on the other Side were 
prior to the Statute of Frauds. He infiſted, that the Word 
* creaivle” means ſomething more than competent : The Law 
required Competency before ; and it is not to be imagined, 
that the learned Compiler of this Statute (Lord Hale) would 
put in a Word, which at beſt was ſuperfluous: That in the 
Statute of 13 C. 2. againſt Deer- ſtealing, and in all. the Game 
Lows, the Expreſſion of credible Witneſſes is uſed, which hath 
always been underſtood to mean more than competent, and to 
give the Juitices a Diſcretion whether they will convict upon 
fach Teſtimony or not, thougli the Witneſs was in Law 
ftrictly admiffible. And he intifted on two Cates, as directly 
in Point, viz. Hilhard (1) & Jennings, and _— (2) & 
Dewfing. 2 Burn's eccleſ. Law, 532. 


After the Court had taken ſome Time to conſider of it, 
they all agreed that the Will was duly atteſted by three ww” 
Ble Wiinefies. And now 

Lord Mansfield delivered the Opinion of the Court, to the 
following Effect. 

The Doubt made by this ſpecial Verdict iprung, iter the 
Cauſe of Anſtry, v. Doreſing, out of the e Queſtion - 

much 


(1) Lord Ray. 505. Com. Rep. go. pl. 66, id. 94. pl. 64, Carth, 5 14. 12 Med. 
7 Frem, 50 . pl 68 
(2 Sn. 125 1. 5 Juſt. 49. go. 
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L. C. J. Mansfield's Argument. 9 
much agitated, „Whether a Benefit given to a ſubſcribing 
Witneſs by the Will, either under a general or particular 
Deſcription, ſhould annul his Atteſtation, as at the Time of his 
tabſcribing ; ; and make the Will wholly and abſolutely void, 
for want of Form, as much as if he had never atteſted at all ; 
though at or after the Teflator's Neath, he might be difintereſted 
and competent to be examined in Support of the Will?“ 

This general Point is the Baſis of the Objection to theſe 
fubſcribing Witnelles. Unleſs the Detendant can ſupport it 
he has no Ground to ſtand upon: But though he thould ſuc- 
ceed in the general Propoſition, the Application to %s Caſe 
may fail, from the particular Circumſtances, and the Kind of 
Benefit objected. 

The Queſtion does ot depend upon the Conſtruction of any 
Words of the Statute, The Statute is ſilent as to the Capa- 

1 of the Witneſſes: It declares no Incapacty : It requires 
9 Qualification. 

The Epithet © credible” has a clear preciſe Meaning. It is 
not a Term of Art appropriated only to legal Notions ; but 
das a Signification univerſally received, It is never uſed as 
vnonimous to competent. When applied to Teſtimony, it 
preſuppoſes the Evidence given. 

fitter the Competence of a Witneſs is allowed, the Conti- 
ceration of his Credibility ariſes, and not before. Perſons un- 
doubtedly credible cannot be Witneſſes under particular (ir- 
cumſtances : Perſons maniteſtly incredible may be, and ten 
are Witneſſes. 

In Acts of Parliament which direct Convidtions upon the 
Oaths of Witneſſes, the Epithet © credible” is added; but by 
no Means intended to Ignity competent, bar is implied in 
the Term Witneſs. But it is intended, (from abundant 
aution,) to declare, that though competent Witneſſes ſwear 
poſitively, their C/ edibility i 7s to be weighed : And if the Ma- 
Ziſtrate thinks the Evidence not credible, he ought not to 
convict. 


2 . In 
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In this Senſe, it was very unnecetlary to = = Epitliet, 
here, to ſubſcribing Witne flies. And yer, to make the eſſen- 
tial Solemnity of the Will depend upon the Credibility of the 
iuvbfcribing Witneſtes, is 1o ablurd. that their Credibility has 
always been held to maxe #6 OY of the neceſſary Form. 

11 they all Wear that the Teſtator did not execute; if they 
had, at the Time, the w 4 ee e and had commutted 
the moſt infamous Actions; yet their Atteſtation anſwers the 
neceſſar/y Form: Becauſe the Teſtator meant to comply wich 
the Law, and might not know them to be had Men. 

The third Rule or Caution in making Wills, given a the 
End of Butler and Baker's Cale, 3 Co. Rep. 36 b. is At 
the Time of the Publication of the Will, call credible Wit 
neſſes to ſubſcribe their Names to it, Lord Che certainly 
meant ** Perſons of Credit and Character.“ 

From hence, and irom the Uiage in penal Acts directing 
Convictions, I am perſuaded that the Epithet was inſerted. 
here, as a Word of Courſe, and miſapplied. Fiad the Ope- 
ration or Effect of the Word, in this particular Caſe, been at- 

tended to, it never could have been inſerted ; becauſe in the 
aatural and cu Senſe, the Meaning m wht be NO. 
from the Conſequences it would have: And in any other, 
has no Meaning at all; for, ſuppoſe it to lignily compete 15 
Competence is inglied in the W ord © Witnefles.” | 

This whole Clause, which introduces a poſitive Solemnity, 
to be obſerved, not by the learned only, but by the unlearn- 
ed; at a Time when they are ſuppot. d to be without legal 
Advice; in a Matter which greatiy interelts every Proprictur 
of Land; where the Direction ſhould be plain to the E 
| Capacity ; is ſo Jooſe, that there is not a fingle Branch of the 
Solemnity defined or deſcribed with ſufficient Certainty to 
convey the fame Idea to the greate/? Capacities. | 

There have been (1) Litigation? „and contradictory Opi- 


nions, 
There is 5 common Notion in Hefmiuſlen- Hall, that the Statute of Frauds 


high not been explained at @ leis Expence than 190,000/. Odfervaiiuns wn the 
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mions, upon almoſt every Part of the Form, as“ What is 
S1gnmg by the T:itaror? Whether the Witneſſes are to at- 
teſt uno Contextu, uns codemgue tempore? Whethey they arc 
to /-e the T eſtator ſign? Whether they ought to know that 
he ſigns it @s bis Will? Whether he ought to publith it 45 
his W il? A very little Preciſion, and a very few Words, 
might have prev ented all theſe Queſtions. 

in a Clauſe not the moſt accurate, I can eaſily believe that 
the uſual Epithet © credzble” fhpped 1 in as of Courſe, without 
Attention to the /mpropriety of uſing it on this Occaſion. 

It has been ſaid © that this Act of 29 Car. 2. c. 3. was 
drawn by Lord Chief Juſtice (2) Hale; but this is ſcarce pro- 
vable, fince it was not paſſed till after * Death: And n was 
vrought in, in the common Way; and not uren any Reic- 
rence to the judges. 

But what Senſe ſoever is put upon this Word „ credibie,” 
the Statute leaves the Queſtion juſt as it was: For it does not 
declare who are, or are not credible ; or, (if it is ſuppoſed to 
mean competent,) who are competent, or who are iucmpe- 
Fent. 

Their Competence could not be referred to any Law then 
etabliſhed : Becauſe there was, there could be none applica- 
vie throughout to this new Caſe. The Necetlity of ſubſerib- 
18 Witneſſes to any Inſtrument, never had exiſted before in 
% Country. There never could have arifen, in the Law ot 
Hngland, a Queſtion. © concerning the Competence of a Wit- 


nels, at the Time of his knowing the Fa& he came to teſtify ;* 


Hut only ce whether he was competent at the Time of his 
Fxamination.” 

The Time of Examination could not poſſibly be the Cri- 

rg upon which the Validity of the Will was to depend. 

Jhe Wit nelles might l live to be examined: Their Incom- 

| C2 | petence 


It is great Injuſtice to the Memory of I. C. Hale to ſay he was the Perſon 
ho drew it, Obſervations on the Statutes, 129. 


2 | 2 J. Mansfield Argument, 


petence to be examined, might ariſe long after their Atteſta- 
on. 

What Objc ction abs to the ſub! Crihing Witneſleg 
mould be ſufficient to avoid « Will, as mal was left to 
be judged of as Cafes ſhould ariſe; by general Principles, by 
analogy to the Law of Witneſſes in ther Initances, and by 
Arguments drawn from the Nature and Fitne, of the Thing, 
with regard to Juſtice, Convenience, and the Intent of the 
Statute. | 

When Solemn Determinations, acquieſced under, had 
ſettled preciſe Caſes, and become a Rule of Property; they 
ought, for the Sake of Certainty, to be obſerved, as if they 
had originally made a Part of the Text of the Statute. 

I will therefore conſider the general Queſtion, in two Views: 

1ſt. Suppoſing there had been 79 guareial Determmations 
relative to the Capacity of ſubſcribing W. itneties ſince the 
Statute : 

2dly. Upon the Foot of the judicial Determinations that have 
been fince the Statute. And, | 

zaly. In the laſt Place, J will conſider the particular Caſe 
now in Judgment, under all its own Circumſtances. 


Firſt — Conſidering the Matter t large; let me oblerve,, 


that the Power of deviting ought to be favoured. 


It is a natural Conſequence of Property, and the Right "tz 


Man has over his own. It was 2 Right by the Law of the 
Land before the Congueſt, and down to about the Time ot 
Henry the Second. It ceaſed, conſequentially only, by the 
Introduction of Feodal Tenures ; becauſe, eriginally, every 
Species of Alienation was contrary to that Syſtem, 

As foon as the Power of Alienation inter vivos was indul- 


ged, Teſtaments followed, indirectly, > edt af 


Uies. | 
'Fhe Sta tute of Le accidentally checked this Form of "Te 
viſing. Iherefort the Statute of is was made. 


The 
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The 29 Car. 2, c. 3. (which gives riſe to the preſent Queſ- 


don) did not mean to train. teſtamentary Diſpoſitions of 
Land: 'The Reaſons to encourage that Power were zncreaſed. 

The Policy of Tenures, from whence aroſe the Impedi- 
ment to Wills, was aboliſhed; but had left many Conle- 
quences remaining, Which made teſtamentary Diſpoſitions of 

and, more reaſonable than they were among the Greeks and 
fomans, or here before the Conqueſt. 

The eldeſt Son only is Heir, 4% inteſtuts, Among Colla- 
tcrals, not all the next of Kin, but one often is Heir; to the 
/xcluſion of many in the ſame, and many in a nearer De- 
vree, Simple contract Creditors had no Right to be paid their 
{Ucbts. Money inveſted in Land could not be traced. Much 
{nnd was ip Truit: Where the Widow had no Right to 
120\ WCT. h 

in Perſonal Eſtates the Succeſſion ab. inte/tato is ſubject to 

+1} Debts, and governed by natural Family Equity. 

In real E ſtates, the Succefhon is governed by political 
Contegquences of a poſitive Syſtem ; Which make the teita- 
;nentary Power often neceſſary, to enable a Man to do Juſtice 
% his Family, and his Creditors. 

The Legillature meant only to guard againſt Fraud, by a 
ſolemmn Atteſtation ; which they thought would oon be uni- 
verlally known, aud might very ealily be complied with. 
In Iheory, this Atteſtation might feem a ſtrong Guard ; it 
may be ſome Guard in Practice; but J am perſuaded many 
wore fair Wills have been overturned for Want of the Form, 
than fraudulent have been prevented by introducing it. 

i have had a good deal of Experience at the Dele gates; 
and hardly recollect a Cafe of a iorged or fraudulent W ill, 
where it has not been ſolemnly atteſted. I have heard eminent 
Civilians who are dead, and ſome now living make the fame 
Obtervation. 

Suppoſe the ſubſcribing Witneſſes honeſt ; how little need 
they Know ? They do not know the Contents; they need 

| Dot 
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not be 1 they need not fee the Teſtator ſign; (if he 
acknowledges his Hand it is ſufficient;) they need not know 
it to be a W ll; (if he delivers it as a Deed, it is ſufficient.) 
For theſe and many more Reaſons, it is clear that judges 
ſhoutd lean agarmt Objections to the gr They have 


always done 10, in every Conſtruction upo the Horde. of the 
Statute; 4 fortior? ' ought they to do ſo, in 101 a conſequen- 
tial Helen Not Pr. Aden in Words. And fail more ought 


they to do ſo, if th it Syſtein would ſpread a Snare, in which 


many "YO Will, muſt unavoid ably be intangled ; and be 
no Pretervative againſt Fraud. 

At the v4 thi: Act was made, the Law rejected no Wit- 
nets to prove a Will, unleſs, at the Time of his Kxamination, 
his Teitimony tended to ſupport his own Title, and enable 
himiclf to hold or recover an Intereſt under it. 5 

In the eccleſiaſtical Court, the Probate is conclufive to 
every Body as to every Part. If a Legatee come to prove it, 
le intitled himſelf to his Legacy. But if the Legacy Wa 
contingent, and at the Teſtator's Death could not take JA 
fect ; if he had the fame or a greater Intereſt, though the 
Will thould be ſet atide; he was a Witneſs: A Releaſe, 
Payment, or Tender, made him a Witnels. 

In the Courts of Common Law, where the Witneſs had a 


Charge upon Land devited to another, he was juſt in the Cafe 


of a pet rlonal Le: gatee. If he had as great an Intereſt the 
other Way ; if his Intereſt at the Teſtator's Death could ne- 


ver take Effect; if there was a Releaſe, (of which ſeveral 
Authorities were cited;) and 1 will add, as by neceſſary Con- 
T5 ſequ- ence, if there was Payment or Tender; he was a Wit- 


neis. 

Nice Objections, of a remote Intereſt, which could not be 
paid or releaſed, though they held in other Cafes, were not 
allowed to diſqualify a Witneſs in the Caſe of a Will: As pa- 


rifhioners might prove a Deviſe to the Uſe of the Poor of the 


Parith for ever, 2 Sid, 109. 
Before 
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Before the Statute, no Man could, in a Court of Juſtice, 


intitle himſelf by his own Examination, to a Deviſe. So, af- 


ter the Statute, no Man ſhould intitle himſelf, in a Court of 
Juſtice, to a Devite, by Virtue of his own Subſcription, which 
at the Lime of lubtcribing, he could not have proved by his 
Examination. 

The Diſability of a Witneſs from ſrtereft, is very different 
from a pofutrue lncapacity. It a Deed mult be acknowledged 
before 2 Judge. or Notary Public, every other Perſon is under 
i pofirive Incapacity to authenticate it: But Objections of I- 
terre, are Deductions from natural Reaſon, and proceed upon 
4 Prefurnption of too great a Bias in the Mind of the Witneſs, 
ard the public Utility of rejecting parual Teſtimony. 

Preſuzmptions ſtand no longer than till the Contrary is 
PIOVEA. 

The Preſumption of Bias may be taken off, by ſhewing the 
Witneſs has as great, or greater Intereſt the other Way; or! 
that he has given it up. 

The Preſumption of public Utility, may be anſwered, by 
thewing that it would be very inconvenient, under the parti- 
cular Circumſtances, not to receive ſuch Teſtimony. 
"Therefore from Neceſſity, the Courſe of Buſineſs, and 
other Reaſons of Expedience, numberleſs Except are al- 
lowed to the general Rule. 

The Preſumption of Bias ariſes as at the Time of ſulſeriling 
But it may be anſwered. If Part is deviſed to a ſubſcribing 
Wunels, the Preſumption is anſwered, by ſliewing he was 
Her at Law; or that the Deviſe is void; or that he has re- 
nounced it. = 

Where is the Reaſon to ſay, that a Witneſs who does not 
know the Contents of a WI If during the Teſtator's Life, and 
at his Death takes no Benefit, was biaſed at the Time he ſub- 
ſcribed, or can be biaſed at the Time of his Examination? 

During the Life of a 'I'cftator, Deviſes are mere Poſſibilities : 
No Intereſt can veſt till his Deacll. I ne Preſumption of Far 

rom 
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from the Paſſtbilily, is anſwered by the Fact when it becomes 
an Intereſt, His wearing when he 1s totally difmberited, is 
concluſive, that the Poſſibility is 20 to be preſumed the cor- 
rupt Cauſe of his ſubſcribing. 

For the ſake of third Perſons, it is wile and juſt, to allow 
the Objections thus to be purged: Otherwiſe, many Settle- 
ments by Will mult be over-turned, to the Ruin of Families. 

It is natural and uſual to give Legacies to Servants, and To- 
kens to Friends. Perſons under theſe Deicriptions are moſt 
likely to be Witneſſes. Ought ſuch Trifles to over-turn An- 
a var dably the moſt deliberate Diſpofitions of the greateſt Es- 
tates? which may be attended often with this Family Diſtreſs, 
that a Man may have given his Money to one Part of his Fa- 
mil, and his Land 8 another: In which Cale, the Will 
1 would he good as to the Money ; and void as to the Land. 

It the Legiſlature had /ard ; , that would have been a Holi- 
tive Rule: But it is contended tor, by Conjtruetton, and to 
guard again Fraud. 

Is not a Guard, even in Theory, in the Caſe of Lygatees : 
Becaute, they may, in another Shape, atteſt the Deviſe which 
| ee the Land with their Legacies, 

It is ſettled, © That where the Land is once charged, (and 
it always is an 3 Fund,) with the Payment ot Bering 
by a ſolemn Deviſe, the Legacies may be given, altered, or 
revoked by a ſubſequent Will waz? ed.“ The fraudulent 
Legatec might atteſt the Charge, and get his Legacy in a Co- 
dic unatte ted. 

Let a Will be ever ſo fair, a Slip in Form is fatal: Which 
is a certain Miichief. But, if a Will be fraudulent ; though 
it is allowed to bg formal, it may be {et aſide upon Evidence 

and Circumſtances. 

Neither Reaſon, nor Policy requires the Objection to be 
carried farther than ] have laid it down; agreeable tu the Law 
before the Statute, and the univerſal Maxim, « Teftis in pro- 
pria Car, fa non et adbibendus.” | 


But 
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Bt / Judicial Determinations, acquieſced under, and 
become a Rule of Property, fince the St tatute, have extended 
te Iutapacity further, they muſt be adfiered to, Which 


brings me, 


Sccondly, To conſider the Judicial Determinations ſince 


the Statute: 
the Determinations : agree exactly with theſe Princ iples. 
In many Inttances, the Preſumption of Bras from a Legacy, 


at the Time of ſub! cribing, has heen allowed to be taker: off. 


by a Releaſe. Authorities in Print have been cited, to ſhew 
this was conſidered as a ſettled Point:“ And I verily be- 
ye it was fo, from the Authority of the oldeſt and moſt emi- 
nent Prafticers in We/tmenſter Thall; and | therefore | give 
edit to the Dictum of Powys in 12 Vin. abr. 14. pl. 53. 
1 That | it had been tolemnly agreed by the Judges, that where 
i Perſon had a Legacy | given, and did releaſe it, he was a 
v0 Witnels to prove the Will.” 


1 


- 


| know that before the Caſe of Arſtey v. Doing, a Will of 


-ry great Eſtate was liable to the Objeon ; and the Heir. 


\Vitnefies would be paid, or releaſe, no Opinion that he took 
ncouraged him to think it worth his While. 

Mr. Fazakerley and Sir Themas bile have told me, they 
it to be ſettled: And indeed the Number of Wills where 
the Objection lay and never was taken, demonſtrated it. 

There is not : ſingle Determination which carries the Inca- 
city farther than the Rule I have laid down; . © That 
Veron ſhall not in a Court of Juſtice, intitle himfelf to a 
ite, by Virtue of his own Subſcription, which at the Time 
o' !ablcribing he could not have proved by his Examination,” 

i hat is the Caſe of Hilliard v. Jennings. That is the Reſo- 
tion and Judgment of the Court in the Cate of An bey v. 
Dou ing. here the Detendant was Deviſec; ſubject to an 


Au 11, ty of 20/, a Year to Elisabeth the Wife of Jahn Hatles, 


her Lie for her ſeparate Uſe: And there did not: appear 
1 o 


ut Law would have conteſted it: But as it was certain the 
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to be any perſonal Eſtate. Her latereſt was a Charge, in the 
Nature of a Legacy, to be paid by the Defendant, out of the 
Eitate deviſed to him: And being tor her ſeparate Ulc, it was 
a Truſt; and the Defendant was her Truſtee. Upon the Va- 
lidity of the Deviſe to the Defendant, her Annuity depended. 
If he ſaccecded, Her Title tollowed of Courle; for he muſt 
take the Land, as the Teſtator gave it, lubject to the Charge 
and Truſt: And upon the Deviſe to the Detendant being | 
ound good at Law, a Court of Equity muit, of Courſe, have 

decreed the Truſt. So that /e was the Ceſtuy zue Truft of the 
Party to the Cauſe; and either Way, the Judgment would | 
immediately affect her {::tere/l. | 

In Matter of Evidence, Hijband and Wits ace conſidered 4s 

oe; and cannot be Hitnejjes, the one foi the oer. The 
LTuſband cannot be Witneſs for bis Ilie, in © Queſtion touch- 
ing her ſeparate Eſtate. | 
There was no Relec ae. There could be ns Payment, or | 
Tender, without the Interpolition of a Court of Juſtice; be- | 
cauſe the Value depended upon incertain Eſtimation : But no 
Attempt had been there made towards paying, or tendering 

the Value of the Annuity. 

This brought i it pr eciſcly to the Caſe of Hil hard v. Jennings: 

The Witneſs, in a Court of Jullice, was to lupport a Devile 

to humſelt, BY. Virtue of his 9202 Subicription ; (for the Caſe is 
the fume re if the , had been the Mitneſi, or the Huſband 

the Device of the A anwty.) 
It is true that Lord Chief Juſtice Zee, in delivering hit Opi- 
„ nion in Huter Term, 19 6. 2. 1746 argued as it the Ob- 
n . echon of Benefit from the WIII to che Witneſs, at the Time 
E „ of tubienbing, could aut be anſwered or taken oft by any fub- 
SP Carb j-4 ſequen Fact: Which he grounded upon the Authority of the ; 
= . . 127 Komon Law from the Dizeſt, and Code; where it is faid | 
he FLW ö Cailtonein Teftium tunc ini ;picere debemus, cum S19naren!, 
q # , ne le, an mo! tis tempore.“ But the Senſe of this Paſlage was not 
757 5 4 2 A enough conſideted. 


Lo " — 4 * 83 5 — ” 2 7 2 | f 4 4. : +: ſou 
F o % 4 27 od F< i * 7 1 — 4 "4 4 PAL 11 9 ” P Py *%u F 4 mY 5 n , ( 


— 
. 


the 
the 
Was 
Va- 
ded Sy 


ul 


* 


wit! 8 | 


Jave | 


tine 


2uld | 


d as 


The 
ich- 


a 


TING 
ring 


195 1 
eviſt 
1e 18 


bard | 


0 Pi- 


Ob- 


ſob. 


* the ; 
faia | 


, t 7. 8 


5 NO 


Con- 


1 
be⸗ 


L. C. J. Mansfield's Argument. -— 9 


8 Conditip7 eftium” here means the pofitive Capacity of the 
Witneſles ; their Rank, or Quality, as Freemen, Citizens. 
Adult. | | 

There never was a Time, in the Roman Law, when Intereſt 
1 der the Will was any Objection to ſubſcribing Witneſſes, 

J explain this a little farther | 

The Eſſence of the Roman Teſtament was the Appointment 


an Heir, to repreſent the Teſtator. 


Before the 12 Tables, the Teſtamentary Heir might be 


nade two Ways; in (1) Procineti, as Plutarch deicribes at 


the Siege of Corioli; or in the Form of a legiſlative Act, in 
CUmitits calatis. | | | 

The 12 Tables gave an ablolute Power to every Man, to 
make the Law of his own Succefhon ; but preſcribed 29 
tyrm.. | | 

As a Teſtament was an Alienation of the Teſtator's Property 
aud Family after his Death, the Form of Mancipation per As 
t Libram, uſed in other Transfers of Property or Family, 
vas followed in his: The Heir was ſuppoſed to buy, and the 
Teltator to jel} his Succeſſion and Family, for and as repre- 
enting their Families. The Ceremony was tranſacted with 
il the Symbols of a Sale; in the Preſence of the Officer who 
cid the Balance, and of five Freemen, Citizens of Ree, 
4 Years of Age at leaſt, ſolemnly required to bear Witnels. 

Theſe Ceremonies and Symbols were invented fre Inſtru- 


ments in Writing : And this imaginary Sale, per As ef Libram, 


was uf: in Alienations, Adoptions, and almoſt every Species 
Change of Dominion, or Property ſtrictly fo called, ( Pro- 
from eft quod Quis Librd mercatur et Are, ] and in many 

other Contracts. | | 
Subſequent Laws and Uſages, eſpecially after Teſtaments 
came to be in Writing, took away the Ceremony of the Syn 
tolical Sale, added ?wo Witnefles more, and preſcribed Forms 
of Altleſtation; but left the Condition of the Witneſſ's the tame : 
| A They 


(1) Præcinet d. 2 Burn's eccleſ. Law, 535+ 


g 
4 
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T hey mull be Freemen, Roman Citizens, Adult, and 7. abi 
les. Yet by an equitable. Conſtruction, general Reputation 
was { ſafficient : As where the Witueſs, whom cvery Body con- 
dere as a Freeman, really was a Slave. 

This was the Condit Teftrum, and muſt exift at the Time of 
ſubſcribing : As much as where there is a Cuſtom to furrender 
into the Lands of two Copy. holders out of Court, they mult 
be Copy- Folders at the Timc. 

Though in «ber Cate: th 1 Objeé tion of Intere/?, to a Wit- 
neſs, was all wes, it Js not 88 Witnefics to a 
IFill 

While the Jeſtament per (1) As ef Libram continued, 
neither the Teitator, or Heir, or any of the Families of 5 
could be Witneſſes; becauſe they were ſuppoſed the. Parties 
to the Contract. 

When the ſymbolical Sale. ceaſe a, and ele were 77 
Wt Ing i and ſecret, the Herr bone! was a ſufficient ſubſcribing 
Witneſs. Afterwards, though the Will was chen, and he 
knew the Contents, he was a futicient ſubſeribing Witnels.: 
As appears from (Cicero for Mito, ſpeaking of Cyrus, © Una 
Jui; Teftamentum fimul obtignavi cum Clodio , * 7 irc 

gutem palam fecerat, & lum Heredem & Me Scripſerat. 
6 Vol. 4to. Oliv. Edit. p. 253. Sect. 18. (2) 

Juſtiniam Inſt. Lib. II. Tit. 10. & 10. recites the Heir have 
Ing been allowed to be a W itneſs ; but rg it (not upon the 
Toot of his being intereſted, but) * ad Imitationem priſti ii 
Familie E Smpioris ; quia hoc totum Negotium, Teſtamenti di 
nandi gratid, creditur hodie inter Teftatorem & Heredem ac.” 
But in the next Section (F 11.) he expreily allows the Ceſtay 
que Ju, and 1 egatecs, to be ſubſcribing W tneſtes,; « Og 
11971 Furs Jece eres ſunt.” And yet the Heir might be merely 
2 Truſtce for the whole Inheritance to be delivered to the 


Ceftuuy 


(1) Of. 2 Barrn's eccleſ. Law. 534. | 
(2) The learned Rep orter's Reference is Se . 48. ] was not able to find the 
Pailage alluded to by it ; have therelore preſumed to be ſomewhat more explicit, 
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(tu que Truſt; and the Legatee might exhauſt the. whole 
itate. 

This abundantly ſhews that the Paſſage from the Code and 
Digeſt did 207 relate to Witneſles being e 

And the Code and Digett are confiſtent with the Inſtitute, 
On this Head. 

The Code, Digeſt, and Jaſtitutes are all one connected 
Work. | | 

The Code was firſt publiſhed in the third Year of 7uſtzman 
'The Digeſt was compiled before the Inſtitutes: but publiſhed 
Month after, in the ſeventh Year of Tuſtiman. 

The Propotition “ that % Kind of Intereſt, at the Time of 


{ubjeribing, could not afterwards be taken off; and the Ap- 
11 of this Paſſage in Support of it, was much : agitated 


Haſiminſten- Hall, and the whole Kingdom. 

A Gentleman at the Bar, purſuing the Propoſition through 
it's Conſequences, hit upon this Point — © That a C barge 
ann Land for Payment of Debts, would defeat the Will, if 
: inbſcribing Witneſs was a Creditor at the Time of fubſe ribing. 
As {oon as bo occurred to him, he mentioned it to me. There 


ad been many ſuch Deviſes: But the Queſtion, «© Whether 
the Wineſs was a Creditor, never had been afked at Law; nor 


"by Interrogatories in Chance y, iramed to eſtabliſh or impeach 
Will. 


che general Rule was right, the Deduction ſeemed very 


viaufble. 
ile put this Point in Iſſue, in Chancery; and ex -amined to 


uin behalf of the Heir, in ſeveral Caſes. Lord Hereford's 


il! was one of the ficlt. This was another. 


2 Caſe foon happened which brought the general Propo- e 
ton flung out by Lord Chief Juſtice Lee, under ;udicral Ex- A277 7; 
ination. On the 1oth of February, 1746, the Earl of 2 72 


Hiliſtury died; having made a Will, 15th May, 1745, ( * 
of 


4. 2 244 4 4 al: 
2 i EE. Loan 
{1} The Book ſays 1746, which Miſtake it is armed the accutate Reportet . 4 
s omitted in “ Errors of the Prefs,” | / YH 5 2, 
| | 8 . — 
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22 L. C. J. Mansfield's Argument: 
of his whole Eſtate real and perſonal, charged with Debts and 
Legacies: The three ſubſcribing Witnefles, as being in his 
Service at his Death, had Legacies; one, 307. a Year for Life; 
the other two, pecuniary Legacies. All three releaſed, the 
\ 12th of Febr. wary, 1740. 

ed made a" former Will, on the 20th of December, 
1744, atteſted by three dilintereſted Perfons ; under which, 
the three ſubſcribing Witnelles to the lait Will would have had 
the ſame Legacies. 

A Bill was brought in 3 to have the latter Will 
eſtabliſſied, notwithſtanding this Doubt; and ſtating the whole 

Matter; notwithſtanding the Will of 1744, which the Tefta- 

tor had revoked, (as he thought, effectually,) and might pro- 

bably have cancelled; it was a Benefit to the Witneſs, ar rh 

Time of ſubſcribing, to have a Legacy under the 4% Will. 

The Cauſe came on to be heard, the 5th of November, 
1748. And] was of Counſel, in it. 

I had taken the Liberty to aſk Mr. Juſtice Deniſon, © Whe- 
ther the Judgment of the Court, in the Caſe of Anſtey, v. 
|Dowfir , went upon the genera! Propoſition? He told me 

it did nt; but upon the particular Crroumftances. As to him- 

telf, he was not of Opinion, © that an Objection of Benefit, 
at the Time of ſubſcribing, might not be taken off, by being 
 difintereſted, at, or after the Death.” 

T mentioned this to the Lord Chancellor, who had got from 


„ Lord Chief Juſtice Lee, a Copy of the Opimon he delivered : 


And he was clear, © they were good Witneſſes.” At the Death 
ef the Teſtator, it was indifferent to them, 8 Will prevailed: 
'Befides, they had releaſed : He declared the laſt Will, of the 

15th of May, 1745, to be well pr oved, efabliſied 7t, and 
ac . the Truſt. | 

There is another Matter touched in that Opinion delivered 
by Lord Chief Juſtice Lee, which interferes with the Rule 1 
have laid down, in it's full Extent: dig. That a ſabſcrib- 
ing Witnels who i a jeveral Dev Je, which Deviſe as 10 — | 

mul 


alt 


Lancelat Baugh, and alſo with the Payment of 1 5/. to the 
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muſt be void, ſhall not by his Subſcription authenticate the 


Reſt of the Will.” But for this, no Authority is cited. In 


the Caſe of Hilliard, v. Jennings, the whole Land was deviſed 


to William Hilliard, And I am ſatisfied that Lord Chief Juſ- 
*tice Holt took the Diſtinction. That the Will might be 
only void, guoad the Deviſe 70 the Witneſs :” Becauſe Carth. 
514. who was Council im the Cate, and has reported it the 
moſt correctly, hints an Expreſſion of that Kind, v/2. © That 
it was void guoad the Devite of the Lands to the Plaintiff. 
And Lord Raymond, in the Cale of Baugh, v. Holloway, Wil. 


Rep. 557, 558. lays expreſsly, that Lord Chief Juſtice Hal: 


© determined. 

The Validity ef the Will, as to the Perſonal Eſtate, was 
t before the Court, and never could come before the Court. 
hecaute hat Queſtion belonged to another Juriſdiction. The 


Cafe in Judgment was of a Deviſe to the Witneſs on. Lord 


Chief Juſtice Holt might, very properly, throw out ſomething 
© guard apainſt Inferences from their preſent Determination, 
the Cale of a Deviſe to a third Perſon. 


i have looked into the Regiiter-book, tor that Caſe of 
gs gh and Holleway ; and find the State of it to be this. Ri- 


bard Baugh died leaving Elizabeth his Wife, and two Sons, 
named Joli and George; having firſt made his Will, dated 

June, 1707, whereby he deviſed certain Premiſſes to his 
youngelt Son George his Heirs and Aſſigns, charged with the 
Payment of 200/. which was due on Bond to Lancelot Baugh, 
the Teſtator's younger Brother. And the ſaid Teſtator alſo de- 
viied certain other Lands to the ſaid George, with a Proviſo 
that on the ſaid George's attaining 21 and having 1000/. paid 
um, then all the ſaid Premiſſes ſhould return to his eldeſt Son 
"Job. And in Cate both his ſaid Sons ſhould die under 21 
ind unmarried, then the faid Teſtator deviſed the ſaid firſt 


| mentioned Premifles to his Wife El:zabeth her Heirs and As- 


ans, charged with the Payment of the ſaid 2001. to the ſaid 


ſaid 
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Lancelot Baiugh's Children; and deviſed the faid laſt mentioned 
Premiſſes to his Brother Edward Baugh his Beirs and Aſſigns. 
Both the Teſtator's Sons died without Ifue, under Age: And 
Elizabeth Baugh poſſeſſed and enjoyed the ſaid Premiſſes under 
the fad Will, and afterwards died, 20th October, 17143, 
having tir{t made her Will, and deviſed the ſaid firſt mention- 
ed Premiſſes to Catherine Raw/ins, charged with the Payment 
of her Debts, and alſo tubject to the laid Charge made by 
her Huſband's Will. Catherine Rawlins entered, and enjoyed 
the ſaid Premiſſes, and died; having made her Will dated 
20 May, 1716, and deviſed the {aid Premiſſes to Anne Oxcu- 
den and HI. zabeth Holloway as Tenants in common, charged 
with the Payment of the Debts and Legacies appointed to be 
paid thereout by the ſaid Richard Baugh, and alto of the 
Debts, Sc. of the {aid Eirzabeth unſatisfied by the ſaid Ca- 
therine Rawlins. The ſaid Anne Oxenden and Elizabeth Hollo— 

way clanned the faid Premiſſes, as only Children of John 
Holloway by Ame his Wife, and as Co- heirs at Law of the 
laid Elizabeth B. gh and Cathe Tine Rawhnz. Lancelot Baugh 
filed his Bill, and claimed as Uncle and Heir at Law of Fol 
Baugh the ſurviving Son of his Brother Richard Baugh ; 
thereby impcac hing his ſaid Brother's Will. 

The Order is tated right in Mil. Rep. 555. and on ſearch- 
ing the Regiſter's Book, it could not be found to have come on 
again. Therefore it is reatonable to think the Heir muſt have 
_ {1 advited to drop it. | 

Deviſes o, Lands differ extremely from Hi/s, They are 
10 Appointment of an Heir ; they create no Repreſentation ; 
the Deviſee does not ſtand in the Place of the Deviſor, as to 
tunple contract Debts; and till the Statute of 3 & 4 . & M. 
0 ) c. 14. the Deviſee was not liable to Specialty Debts, (becauſe 
he was confidered as an Alienee, and not as the Heir.) They 
are Conveyances or Diſpofitions Matis Cauſ: And that is 
the Kealon why a Man cannot deviſe Land which he ſhall 
aiterwards acquire. | One 

(1) Perpetuated by 6 & 75 W. z. 14. #8. 2. 
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One Deviſe may be void, (as in the Caſe of this very Will ;) 
and the Devile of another Eſtate, good. There is no Probate 
of the whole Inſtrument : Every ſeveral Deviſee muſt take out 
his Title, in a diſtinct cu and de 1999, againſt every new 
Party. 

Upon legal Principles, N is great W eight in the Diſtinc- 


tion ſaid to have becn made by Lord Chief Juſtice Hale: And 


the Authors referred to by Swinburne are ſtrong, upon the 
Reaſon and Fitneis of the Thing. : 
Ihe Danger of Fraud, from the Imagination * that four 


Witneſſes might (1) divide the Eſtate among them,” ſeems 


very chimerical. That very Contrivance would overturn the 
Will. 1t it would not; they might as well execute their 
Scheme, by four Deviſes, in four Paragraphs, feverally at. 
teſted. 

Thirdly, 11. the third and laſt Place, 1 pubs to conſider 


ihe preſent Caſe under it's own Circumitances, 


Theſe Witneſſes are in the Nature of L: gatees ; not ſeveral 


Newoiſecs. 64 

The Preſumption of © Interelt at the Time of S eription 
is taken off, at the Death, by the principal Funds being more 

han fufticient : It is taken oft, before the Trial, bY the Debts 
being Faid. | 

But the Benefit ac the Time of ſubſcribing was 19th! 8. It 
does not appear the principal Funds hen were deficient. - The 
Legacy is a bare Poſſibility, upon a Contingency ; ; which Con- 
tingency never happened. 

But I will 8⁰ farther, I think a Charge *© 79 pay Debts” 
vapht 197 to incapacitate ſubſcribing Witneſſes; a/rhough they 
wanted and claimed the Benefit of it. Every honeſt Man 
{hould make that Charge in his Will: Ele who omits it, is 


{aid to tin in his Grave. 
| | Fraud 


'1) By contriving to atteſt, each for the three others, as to the Lands devited to 
roſe othe rs; though none of them could be a good Witneſs as to the Devite 1 
Inſelf. 


. 
G 
| 
' 
| 
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Praud can not be preſumed, from inſerting a Clauſe which 
it would be iniquitous 20 to put in. 


No Man would reſort to wicked and fraudulent PraQtices, | 


to get his Debt charged upon Land by the i of his Debtor : 
If he ſuſpected the Debtor's Circumſtances, he would not ſtay 
till his Death, or truſt to a revocable Security. 

The preſumption of Fraud in this Caſe weuld be againſt 
Juſtice and Truth; and the public Inconvenience ſo great, 
that hardly a Will could ſtand. 

This Charge ought to be in every Will. 

The Perſons attendant upon Aa dying Teſtator, and therefore 


moſt common Witnefles, are generally in he Degree Cred:- 


5; ſuch as Servants, Parſon, Attorney, Apothecary, Sc. 
and the diſallowing ſuch Perſons to be Witnefles cannot an- 
| twer any Ends of public Utility. 


Upon the whole we are all of Opinion, That this Will is 


duly atteſted by three Witneſſes. Judgment for the Plaintiff. 
Bur. Rep. 417. 2 Burns eccleſ. Law. 533 | 
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Lord Chief Juſtice Camden's 
ARGUMENT 
| x 


Doc on the Demiſe of Hindſon, & 
Ux. & at. v. Kerſey. 


Delivered in 


Eaſter Term, 5 Geo. 3, 1765. C. P. 


The State of rhe Caſe. 


vas a ſpecial Caſe upon an Ejefment of one 

Meſſuage, twenty Acres of Meadow, and twenty 
Acres of Paſture, with the Appurtenances, in 
Maulſmeabourn, in the Pariſh of Croſby Ra- 
venſworth, in the County of Weſtmorland. I. 
was tried at Applebee Summer Aſſiges, 17 bo, 
v:fore Mr. Juſtice Bathurſt, 


oN KNOTT being ſeized in Fec- ſimple of a Meſſuage 
2 4 and other Tenements, made his Will in Writing on 
3 | 16D 


I 


4 De Sinte of 4 Caſe, 


16th Anguft, 1734, in the Words and Figures following, 
that is to lay, 


: « In the Name of Gop, Amen, I fou Keorr-of 
Maulbneaburn in the Pariſh of fp Ravenfworth, and 
County of We/tmorlana, Yeoman, of good Health 
in Body and of a diſpoſing Mind n Memory, make 
this my laſt Will and Teſtament as followeth, hereby re- 
voking all ſormer Wills by me wade ; as to my tempore! 

Eſtate which e Gop in Mercy hath lent nie, i, by his Provis 
dence, it is continued to me to the End of this my temporal 
Life, without a Neceffity of ſelling or incumbering it, and 
that I have no line, then by Gov's s Permiſſion { difpole of it 
as follows: I give and deviie unto Jabel my dear Wife my 
whole Eſtate of Lands, to have and to hold during her natural 
Life, but with this Proviſo:. that in Cate there be Occaſion to 
raiſe Money for the Payment of my juſt Devts after Sale made 
of what {he can fpare; I do hereby give unto her my faid 
Wife as good and full Power and lawful Authority as I my- 
ſelf now have to ſell and convey my eleven Graffes or Cattle 
Gates in the Lordſlüp's Paſture, commonly called Cow Cloſe | 
and Ox Cloſe (4:2) tx whole Gates and two ancient half 
Gates belonging to the Eftate I purch: aled of Oliver Whitevend, 


and four Gates 1 purcha! ed of Themas, Barrew, Item, alter 


the Deceaſe of my Wife, I give and deviſe my Dwelling- 


houſe erected upon the Green in Mar Ineaburn, and the 
Barn and Byar I purchated of Thomas Barrow, and all the 
= N now in my Pofleſſion which I bought of the ſaid Bar- 

„by what Name or Names ſoever called, from Meabur1: | 
Green at the Eaſt End, to Wickerſlack Field at the Weſt ; 
End, and adjoining to the Ground of Willam Garnett on thc 
North Side (five that the Garth adjoins to Milliam Thwayter 
258 the Ing Croft to Margaret Darby Lands) and to the 
Ground of tac ſaid William Gar nett and Yobn Knott on the 
South 


The State of the Caſs. 5 


Guth Side, to have and to hold the ſaid Lands and Houſes to 


3 Truſtees herein after named (whom I humbly defire to 
-pt the ſaid Truft) and to their Succeflors for ever, (v/z.) 
75 White of Matilſnituburn my Brother-in-Law, (Hriſſobber 


"Mo of the Roans, Hervey Holme of Bar neſteno, William 


4 Dont of Frainland, Robert Burra of Dryevers, and William 
"ra of Maulſmeaburn, and they the ſaid Feoffees in Truſt 
their Succeſſors for ever are deſired, and hereby humbly 
e to lett or ſett the ſad Houſes and Lands, and yearly 
a:{poſe of the Rents and Profits thereof at Martinmas and 
a 4 Ge in every Year after my ſaid Wife's deceaſe as here- 
deſired and directed, and to no other Uſes or Purpoſes 

Wh ae M namely, I defire and require my ſaid Truftces 
all poſſible Piety to diſpoſe of the yearly Profits as afore- 
to ſuch poor People within the Lordſhip of Mauffmeaburn 
ing legally ſettled therein) as I now name, that is to ſay, 
110 Ws Orphans under 10 Years of Age (which are yet un- 
ie to labour), to poor aged People (which are utterly paſt 
abour), to poor impotent People which are lame or blind 
( ub cannot labour), and to put out the Children of ſuch 
or People as above, either Sons or Daughters, Apprentices 
on as they are fit for it; Sf by no means to encourage 
de Perſons that are able to labour; and 1 defire my fad. 
4 oli and their Succeſſors to meet every halt Year to make 
tribution of the Profits ariſing from the ſaid Eſtate; and 
en it pleaſes God that any of them depart this Life I defire 
i zeir ir Survivors, at their firſt Meeting, to nominate the fitteſt 
Verſons in Maulſmeaburn Lordſhip, and never any out of it, 
0 exocrih this Truſt; and I defire my Truſtees at their halt 
| the Meetings to take a moderate Refreſhment out of the 
its of the ſaid Eſtate not exceeding Four Pence a Man; 

11 1 moſt humbly beg that in cafe any Difference or Neglect 
ud happen in future Times amongſt my Truſtees, that The 
He durable Robert Lowther, Eq; his Heirs and Succeſſors at 
 Mauiſjmeaburn 


— 


65 De State of the Cafe. 
Maulſinealurmn Hall, will be pleaſed to inſpect this Affair and 


examine it a due een has been made herein, and it 


otherwiſe to make due Regulations according to this my De- 
fire and Deſign; and it is my Will and Deſire that my Truſ- 
tees require ſuch of the Poor as reccive any of this Charity 
as are of Ability to go to the Church every Sundey, or as often 
as they are able, and the Weather good; and 1 do deſire and 
require my laid Truſtees to pay Five Shillings yearly and every 
Year to a proper Perſon that will keep the Dogs out of Crofty 
Ravenfworth Church every Sunday during divine Service and 
Sermon; and I do deſire and require my Truſtees to pay 
yearly and every Year Five Pounds to the Maſter of the Free- 
School in Croſoy Ravenfworth : And 1 farther defire and re- 
quire my laid Truſtees to take Care that the Houſes and 


Fences belonging to the above deviſed Premiſſes be kept in 


good Repair, Item, after the Deceale of my Wife it is my 
Will, and I hereby give and Deviſe to my true and faithful 
Ver ant Ann Gibſon, if the ſurvive my Wife, the Houſe (now 


2 Stable) Barn and Byar, Garth, Ing Croft, Ing Croft Bot- 


tm, Croft Head, and Mainis Cloſe which 1 purchaied of 


Oler Whitebead; the Ealt-end opening to the Street in Maui/- 
meavurn, and the Weſt-end adjoining to the Ground of Job; 


Parkin, and on the North Side adjoining to the Ground of 


The Honourable Robert Loxther, Eſq; and on the South Side 
to the Ground of William Sheppard, ſenior, to have and To 
hold To the ſaid Anm Gibſon during her natural Life, or till the 
Day of her Marriage and no longer, for this Deviſe ſhall ut- 
terly ceaſc and be void, Item, after the foid Am Gibſon's 

Deceaſe or Marriage, I do hereby will, deviſe, and give un. 

to my Siſter Mary Brown, ail the ſaid Houſe and Croft in full 
as above mentioned which I purchaſed of Oliver Whitebead, 
To have and To hold to my ſaid Siſter Mary Brown, during he: 

natural Life: Item, after the Deceaſe of my faid Siſter Mars, 
do hereby Will deviſe and give unto An Reben my Neice, 
wh 
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D: ouzhter to my ſaid Siſter Mary Brown, all the faid Houſe 
2nd Croft in full as above mentioned (to Ann Gibſen) and 
which I purchaſed of Oliver Whitehead, To have and To hold 
unto the ſaid Ann Kebſon and her Heirs for ever. Item, I do 
hereby will, conſtitute and appoint my dear and loving Wite 
label Executrix of this my laſt Will and Teſtament. Item, 
Ido hereby will, order and appoint my Executrix to pay to 
Ang Gibſon my Servant twenty Shillings yearly and every 
Year during their joint Lives, or till the Day of Ann G:0fon's 
„arriage, upon which ſaid Marriage-day, this Legacy is ut- 
cerly to ceaſe and be no more or longer paid. John Knott's 
Will, wrote by his own. Hand on two half Sheets of Paper, 
he firſt written on both Sides, and a Part in the Margin. 
Datcd 16th Day of Auguſt, 1734. 


The Leſſors of the Plaintiff claimed Title to the ſaid Meſ- 
nage and Tenements in Right of Agnes, Wife of the Leſſor 
gane Hindſ-m, Mary, W ite of the Leflor Thomas Langhorn, 
d Elizabeth, Wife of the Leſſor Thomas Cowper, as being 
Couſins, and Co-heirs of the ſaid Teſtator Jebn Auott. 


The ſaid Defendant Elizabeth Kei ſey claimed under the ſaid 
Am Gibas whom ſhe 7 Kerſey) inſiſted was intitled during 


- her (Gibſon's) Life, or till her Day of Marriage, to the ſaid 


Meſſuage and Tenement under the Will of the my Teſtator 
ahn Knatt. 


On the Trial of this Ejectment it 3 in the Comnth of 
de Evidence, © That the ſaid Jahn Knott afterwards, to wit, 
un the 19th Day of Ofober, 1746, at Mauljmeadurn in the 
aid County of Weſtmorland died ſeized of the ſaid Meſſuage 
and other Tenements as aforeſaid; and that the ſaid paper Wric- 
17 was ſigned, fealed, and publiſhed by the laid an Knorr, 
n the, Preſence of the lud Henry Ileliue, Robert Burra, and 
E Toba 


8 The Evidence on Trial. 


John Mitchell, whoſe Names were ſubſcribed thereunto in the 
Preſence of the ſaid Yobn Knott the Teſtator ; and it alſo ap- 
peared, that the ſaid Jabel the Witc of the ſaid ohn Knorr, died 
on or about the 24th Day of December, in the Year 1756, and 
that on her Deceaſe the ſaid Aum Gibſon entered upon the Houſe, 
Lands, and other Premiſſes devited to her by the faid Will, 
and that ſhe is now living and unmarried ; and that the laid 
Henry Hole and Robert Burra were two of the Deviſees in 
the {aid Will upon the Trufts therein mentioned, and were 
two of the three Perſons who atteſted the Execution of the 
jaid paper Writing purporting to be the Will of the ſaid Fohn 
A077 ; and that the ſaid Ileus) Holme and Robert Burra at the 
Time of the publithing and atteſting of the ſaid paper Writing 
and the faid Henry Holme, Robert "Burra: and ohn Mitchel! 
at the Time of the Deceate of the fad % And? the Teſta- 
tor, and at the Time of their atteſting the ſaid paper Wri- 
ting, and continually from that Time, and long after the 
Deceaſe of the ſaid Teſtator, were reſpectively ſeized in 
Fee timple of divers Meſſuages, Lands, and Hereditaments, 

lying within the faid Lordſhip and Townſhip of Maul- 
meaburn aforeſaid, and that during the whole Time aforeſaid, 

they ſeverally were poſſeſſed of, and occupied the ſame, and 
inhabited, within the ſaid Lordſhip and Townſhip ; and that 
the faid Lordthip and Townſhip was, and is, a large Diſtrict, 

and from Time unmemorial contained a great Number of 
Inhabitants, and Jaid within the Pariſh of Croſby Ravenſ- 
Worth aſoreſaid, and maintained their own Poor ſeparate and 
apart fromm the Pariſh of Cro/by Ravenjworth ; and, that they 


ſcverally, for all the Time aforeſaid, were chargeaable and 


taxable; and were actually aſſeſſed, taxed, and paid !trawards 
the Poor, and .unto all other the Taxes of the ſaid Lordiltip 
and Townſhip of Maulſzeaburn aforeſaid; and it appeared 


that, before the Time of the ſaid Trial, the ſaid Zenry Holme, 


and Rebert Burra, had reſpectively releaſed all their Intereſt un- 
der the ſaid paper Writing, Purporting to be the Will of the faid 
John 
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5 /obn Xn, to the other Truſtees therein named; and alto, 
the faid Henry Holme, Rubert Burra, and alm Mitchell, 
i} 1 icverally conveyed away, and diſpoſed of all their reſpec- 
vc Eſtates and Intereſts in their ſaid Meſſuages, Lands, and 

le lying within the ſaid Lordilip ind Townthip, 
vetore the Time of the ſaid Trial. It alſo appeared, that the 

i paper W riting was ſigned by the ſaid %% Knott before the 
. making of the Stetute of the 9 Ges. 2. c. 36. intituled, An 
Wet to reſtrain the Diſpoſition of Lands, whereby the ſame 
vecoine unalienable;“ but the ſaid %u Knorr lived till 
ung after the 24th Day of June, 1736, being the Day 
em which the ſaid Statute was appoined to take effect, 

* whereupon a Verdict was given tor the Plaintiff, ſubject to the 
')pinion of the Court of "Commun Pleas; and the Queſtion 
ved tor the- Conſideration of the Dur Was, 


Whether under the Circumſtances of this Caſe, the faid 
Writing, purporting to be the Will of the faid "Fob 
Kon %, was ſufficient and effectual to paſs the faid Meſſuage, 

aul and Jenements of the ſaid h Knott, unto the ſaid 

Gilbſin (who ſurvived. the Teſtator's Wife) during her 
e or until the Day of her Marriage; and if the Court 

Hul be of Opinio with the Leſſors of the Plaintiff, they 

e be at Liberty to ſign Judgment, and take out Execu- 
1 thereon with Coſts; but if the Court thould be of Opn 
on with the Defendant, then the Leſſors of the Plaintiff are 
bay Coſts as of a Nonſuit. 


Lord {@) Camden: delivered his. Opinion to the following 


; ? 75 CT. by 
a Ci 


wo Queſtions ariſe out of this Will, 
F 2 1. Whether 


IIe Lordſnip's File then was only © The Right Honourable Sir Cvar ies tt, 


2 
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Whether it is executed according to the Statute of (a) 
F OTH 


2. If not, whether the Objection to it is cured by the late 
(5) Act? 


The particular Queition under the Statute of Frauds, 15, 
Whether the Witneſſes are credibic ? 


To clear which, the following Points muſt be taken inte 
1 . N 
ontide ration. 


Iiſt. Who are choſe Witnelles deſcribed in the Act by the 
Word credible £ 


2d. Whether the Witneſſes here come within that Det- | 


cription? 


zd. Whether this Nen-enadiblity can be purged by any 4 


Matter ex po/t Facts, ſo as to eftablith the Will ? 


4th. Whether Mowing they cannot be admitted to prove 


their own Legacies, they may be let in to the other De- 
viles waerein they have no Intereſt ? 


Upon ſome of theſe Queſtions I thall be obliged to diti-: 
with the Opinion of the Court of King's Bench delivered b. 
Lord Marsfield in the Cate of Hyndbum, v. Chetwynd, or rathe:. 
{for ſo I with to put it,) I ſhall agree with the Judgment of 

| the ſame Court (e) delivered by Lord Chief Juſtice Lee: Fo 


as both the Opinions are AN by Authorities of equal 
+. - Weighh, 


(a) 29 Car. 2. c. z. at br. Fac, 2. C. 17. / . (% 256. OY 
(c) That Opinion was delivered on Tue/day 234 Gil, 1746, after lc 
% C. 2. Pur Rep. 425. 2 Stra. 1253. 
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Weight, a Man may take either Side without hazarding his 
Reputation — Magno je fudice guifque tweltur — ] had rather 


/ield's Argument as 1 underſtand it. 


fitions J will endeavour to anſwer the Argument an the other 


4. 7 Camden's Argus 22. if 


have it ſaid that I concur with one great Judge, than that | 
Tent from another. | 


The Courſe I ſhall purſue is this. 
iſt, I ſhall endeavour to give you the Scope of Lord Mar 


2d. Then 1 ſhall lay down the Method in which 1 fhall 
treat the Subject, and while J am eſtabliſhing my own Propo- 


Side, as it falls in my Way, , 


His Lordihip's Method of arguing, as far as 1 am able tg 
collect it, I take to be this. | 


He firſt affirms, that this Atteſtation of three Witneſſes 1s 
mere Form, in which Light the Judges thould always endea- 
dur to get over the Objection | in Favour of Walls. | 


And many Inſtances to this Purpoſe are clin ſhewing how 
liberally they have dealt with the Statute where the Objection 
was formal only. 


Then with. reſpect to the Clauſe itſelf, he inſiſts that this is 


hot a Queſtion of Conſtruction upon any Words of the Sta- 


tute. For that no Streſs ought to be laid upon the word 


credible, which is either myfepplied or nugatory as included 31 
the Word Witneſs. 


That the whole Clauſe indeed is il! penned and inaccurate, 
and the World under a great Miſtake in thinking | it was drawn 
by 


12 1 F. Camden's Argument, 


by Lord Hals, in which reſpect a Judge may take greater Li- 
Herties with it, than he otherwiſe could do. 


That the Legiſlature wal not ſeriouſly mean to prevent: 


Frauds by this Direction, for though it might be ſome Guard 


in Theory it was hardly any in Practice: They only meant to 


make the Execution ſomething more formal than it was before. 


That the Statute being deprived of the Word credible; the. 


other Word Witneſs __ to be expounded by Common Law 
Analogy. 


From whence this Rule was taken, that as at Common Law 


no Man was allowed to be a Witnels to prove an Intereſt for 


himſelf; fo, fince the Statute, no Man ſhall by his own Sub- 
tription take an Intereſt which he could not prove at the 
_ Time by his own Examination. 


That the Caſe of Hilliara, v. Jennings goes no farther. 
From the Rule they framed, his Lordflp | is pleaſed to con- 


elude, not only, 


That a Releaſe or Payment will re-eſtabliſſi the Witneſs i 
his lacompetency really ſtancs 1 in the Way; but ſtill further, | 


That fuch a Witneſs may even without a Releaſe be compe- 


tent enough to prove the Will tor every Perſon exce pt ama 
In Oppoſition to thus Reaf ning I propoſe to aloe. 


xt, That this Credi bility, which I ſhall prove to be Com- 
petency, is a neceflary and ſubſtantial Qualification of the 

Witneſs at the Tune of Atteſtation, 
2d, That 
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2d, That if the Witneſs is incompetent at that Time, he 


cannot purge himſelf afterwards, either by Releaſe or Pay- 
ment, ſo as to ſet up the Will. 


2d, That he cannot be a Witneſs in that Cafe to eſtabliſh 
i Part of the Will, but that the whole is void for ever. 


As my Brothers differ with me upon the ſecond Queſtion, 
holding that the Witneſſes are competent by the Rule of 
L aw, [ might, it I thought it fitting, leave all the other 
Pvints undiſcuſſed, as not abſolutely neceſſary to the Decition 

thus Caſe; and I ſhould have been glad for ſeveral Reaſons 


have done it, if other Reaſons more weighty with me, had 
nut de termined me the other Way. 


One is, that as the whole Argument | is connected by a Chain, 
e Parts whereon 1 am and to ſpeak could not be ſo 


tt arly illuſtrated, nor would they, as J apprehend, be urged 


with half the Force if the others were omitted, for they do 


throw Light upon each other, and the former are proper and 
terial Introductions to the latter, 


A nother is, that as the ſame Cale may again exiſt and even 
us Cate may yet com? before another Court, and likewite, as 
: Caſes of the like Kind, in my Opinion, are cured by the 
d (a) Act, but that future Wills as well as thoſe that are paſt 
er ſuch like Atteſtations, mull occaſion the lame Queſtions, 
en they happen to be conteſted; I think myſelf bound in 
iy to declare my Ditſent to the laſt Opinion of Lord Man 
0 and do my beſt Endeavours to reſtore Lord Chief Juſtice 
- +, Which has been fo conſiderably ſhaken, I may tay over 
ned, becauſe the laſt (5) Opinion, if it is acquieſced under, 
Amoſt always governs and becomes the leading Cate, 


30 


(2) 25.6. 2. 6.0; 


Judicia paſteriora ſunt in Lege fortiora, 8 Co. 97. 
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So that if I ſhould now decline this Argument, my Silence 


would be conſtrued into an Aſſent to Lord Mansfield's Doc 


trie, which Jam clearty ſatisfied is ERRONEOUS, 


Theſe Reaſuns no Doubt prevailed upon his Lordſhip to de- 


clare himſelf againſt Lord Chief Juſtice Lee in a Caſe where, 


according to his own Opinion, he might have avoided the 

Yueſtion, and yet have pronounced the tame Judgment; but 
he thought it more manly to meet a Principle in open Com- 
bat which he thought wrong, than to give further Strength to 
that Error by: nn the Conteſt. 


{ have hitherto treated the Argument Jam anſwering, and 
am obliged to treat it throughout, as Lord Aansfield's Argu- 

ment, and not the Argument of the Court, becauſe his Lord- 
hip has told us it is his own, and he is perſonally anſwerable 
for all its ERRORs ; as for the Opinion of the Court, he only 
tells us in general they held the Will duly executed according 
© the Statute, but has not informed us upon what Grounds 
that Reſolution was framed ; ſo that I am not able to ſay whe- 
ther the Puiſne (a) Judges agree with his Lordſhip in all hischres 
Grounds, or if not in all, in which of thoſe three; nor do] 
think it right now to enquire, becauſe the Practice of explain. 


ing a public Reſolution in private by Parol might be attended 


with ſome bad Confequences. 


1 muſt therefore beſpeak your Patience, {or I am afraid E 


hall be very tedious; it I thould, it mult be imputed to the 
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high Reſpect I bear to that great Perſon with whom I differ, as 


it would be an unpardonable Neglect to paſs over or diſregard 
even a ſingle Word that he has thought material. 


1 2m very ſenſible that I am deftroying an honeſt Will upon 


2 no vpinal Objec ction, for the Intereſt here which I muſt treat 
ſerious Iacapaci ity, is to0 flight even to 99 the . 


Witnel 
{+) Wiaght, Denison, and Feften. 2 Str. 1253. 
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Witneſs's Credit, if he could be ſworn, and yet I muſt ad- 

iudge him, upon this Objection, to be a Perſon fo deſtitute of 

Credit that he js not fit even to be examined; but as it is 

ot my Buſineſs to decide Caſes by my (a) own Rule of Jut- 

tice, but to declare the Law as I find it laid down, if he 
Statute of Frauds has enjoined this Determination, it is not nz 

pinion but the Judgment of the Le gillature. ; 

Hs am ſatisfied, however, that this Will was fairly execu- 

| am very glad my Brothers, by differing with mc, have 

1 1 me to give Judgment in Favour of it, againſt my ow: 


# 


O PINION. 


and ; Before I proceed I defire it may be underſtood that I do by 
gu- BY »o Means deny the Authority of the Judgment in Wyndham, 
rd- | 2 - Chetwynd, for that Cale was not determined only upon the 
able | ; Te general Principles, which lam obliged in this Argument todeny, 
only | Wt upon it's own general as well as particular Circumſtances, 
1 c of which can be applied to the Cale of a mere Legatee 
ande itneſs. 
hre l be firſt general Queſtion then, or rather wa being 
do | is, Who are thoſe Witnefles which are deicribed in the Act 
mw che W. ord credible? 
ndei | 

answer, in one Word, they are competent Witneſſes and 
10 | 10 ; other: 
raid 4 
o the And e it is further aſked at what Time muſt the Wit- 
er, a5 eis be indued with this Qualification? 
egard 


. | fay that he mult be cloathed with it at the Time of At- 
tation. 


pen,, Fe. G This 
treat 

re thy | (a) Jute FE Nihil ex Arbitrio ſus fatiat, nec Propoſite dereftice Voluntatis, {ed 
ien e109 


eg Of Fura pronuncief, 7 Co. 27. a. Calvin's Cal. 
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Tius then is the Propoſition that I mean to maintain. 


That the Witneſs's Crdibiliiy (which 1 ſhall prove to be 
Competency) is a neceſſary and ſubſtantial £ Walification at the 
Time of atteſting. 


To «<tabliſh this, it will be incumbent on me to prove, that 
the Legiſlature ſet up theſc Witneſſes as a Guard to protect | 
the Tcitator from Fraud in that critical Minute, when he wa: 
about to execute his Will; which I will do from the Spirit a: | 
well as the Words of the Statute, and ſhall then confirm my 
Conttruction by the Authority of Hilliard, v. Jennings, which 
is a Caſe in Point upon this Queſtion, ” 


In the Out- ſet I beg leave to make one Obſervation, which; 
i defire may be attended to, becauſe it thould be carefully 
kept in View throughout the whole Argument, and it is this. 


That chege is a great Difference between the Method «© 
proving a Fact in a Court of Juſtice and the Atteſtation i 
that Fact at the Time it happens, theſe two Things | ſuſped 4 
have been confounded ; whereas it ought always to be remer-f 
bered that the preat Inquiry upon this Queſtion | is, how tl: 
Will ought to be art ed, and not how it ought to be prot ed. 


ihe new Thing introduced by this ( a) Statute is the Atteita- 
tion, the Method of proving this Atteſtation ſtarids as it di 
upon the oid Common Law Principles. 


Thus for Inſtance, one Witneſs is ſufficient to prove wif 
all the three have atteſted, and though that Witnets muſt be 
Sublcriber, yet that is owing to the general common Law Rule 
that where a Witneſs has ſubſcribed an Inſtrument he mult þ: 
always produced, becauſe it is the beſt Evidence, This w. 


1 


(a) 29 Car. 2. c. 3. perpetuated by 1 Tar, 2. c. 17. / 5. 
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{ee in common Experience, for after the firſt Witneſs has heen 

examined, the Will is always read, and in the Caſe of Hilliard, 
Jennings, you will find that the Objection was not to the 

. ant of due Proof in Court, but whether the Deviſee was 3 

_redible Witneſs within the Meaning of the Statute ? | 


This I am afraid has not always been attended to, but ſome 
ons have been apt to reaſon upon this Point as if the Statute 
15 d directed the Will to be proved by three credible Witneſſes, 

9 the Difference between the Subſeription, and the 

reg, of that Subſcription. 


1 proceed now to ſhew that the Witneſſes muſt be credible 
:t the Time of Atteſtation, within the true Intent and Meaning 
of the Act. 


his Clauſe has introduced a new Ceremony to be obſerved 
1 the Publication of Wills. Jh At of Publication is to be 
our before three credible Witneſſes. This I call the Subſtance, 
-cvaule theſe are the Acts to be done by the Parties; when 
h is done by the Teſtator, and has been ſcen and heard by 
the Witnelles; then, 


The Teſtator is to ſign, and the Witneſſes are to o ſubſcribe, 
the Preſence of the T eEſtator. 


This is the Form. 


ihe Difference is apparent, for the Signing and Subſcrip- 
an in the Preſence of the Teſtator, is only the Mode of re- 
ording the Act, by committing it to Writing at that Time; 

4 though the formal as well as the ſubſtantial Part are equally 


eſſential to the Perfection of the Will, yet Jud, es may fairly be 


more liberal with the Form, than they can with the Subſtance. 


G 2 Now 
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Now if the Queſtion be aſked, whether the Quality of 
Credibility is requiſite in the Witneſs at the Time of Atteſta- 
tion? I anfwer, nothing can be mere clear upon the- Words, 
if Credibility means any Thing, for what is the Clauſe but a 
De Acription of thote Solemnities that are to attend the Execu- 
tion? among which the Preſence of credible Witneſſes is made 
neceſſary. It i: admitted, that if any Other Deſcription had 
been added to the Witneſſes, that muſt have belonged to them 
at the Time; as if three Engh/bmen, or three full aged Per- 
ſons had been required, theſe Adjuncts would have been ne- 
ceſſary at the Time, and it fo, I ſee not by what Rule of Con- 
ſtruction one Epithet Or chene can be diſtinguiſhed from 
another. 


Nay, if the Word credible be expunged, and the Word 
Witneſs, as it is admitted, does ex Vi Termini include compe- 
tent, (till Competency muſt be effential to the Witnels at 70 0 
Time of Execution; fo Qudcunque Vid data, an intereſted 
Witnels cannot be the Witnets the Law intends to be pre- 
{ent at the Execution. 


But this it may be ſaid is cavilling upon Words, and an 
Artifice to evade the true Queſtion which turns upon the Spi- 
rit and Intention of the Law; for if the Solemnity was not 
really introduced to protect the Te :fator from Fraud, but only 
to add a little more Form to Will- making, the Court ought 
to attend rw to the Number than the Quality of the Wit- 


neſſes, and the Law will be tatished if they are made credibi“ 
at the Trial. | 


Now although this Conſtruction will be a maniteit Violence 

wpun the Words, yet 1 will meet the Argument fairly upon 
the great Ground and maintain my Opinion upon the ver\ 
Spirit and Intention of the Att. 
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T ſay then, that the Legiſlature ordained, and meant to or- 
dain, the three Witnefles to be 2 Guard to the Teſtator againſt 
- 'raud, at the Tame of executing the Will, and that the Wit- 

1efies are called in not only to atteſt, but to protect. 


This is the true State of the Queſtion between us ; ſay the 
other Side, credible fignifies Nothing, the whole Buſineſs is 
mere Form; ſo little has the Statute to do with this Point that 
the Queſtion is not a 8 of Conſtruction upon any 
Words of it. 


1 muſt, on the Contrary, maintain it to be a Queſtion of 
Oonſtruction; to ſay the Truth, the Point muſt either Way 
turn upon the Conſtruction; if the Statute determines the 
Queſtion, it is imply a Queſtion of Conſtruction; and if it is 
to be laid aſide, you muſt ſtill conſtrue the Statute to get rid 
of it. | 


But to proceed. 

Before the Statute of Frauds, any & Scrap of Writing, though 
muas neither ſigned, ſealed, nor written by the Teſtator, 
might have been eſtabliſhed by the 5 of one ſingle 


WW nel nay though this Perſon was a Legatee, it he'releated, 
ne was a goo4 Witnets. 


This did in Fact happen in a very remarkable Cafe, that of 
vir Francs (a) Werfeley's Will. s 
One Baynham of Gray's Am, wrote a Will for Si Francis 
*orfele 7 which Will was in looſe Sheets, dictated, as Bayn— 
ham 


(a) This Cafe is reported in Sid. 315. pl. 33. 2 Keb. Rep. 128. pl. 82. by the 
ame Of Stephen, Leſſee of Gerard, v. Lord Mancbeſter, 18 Car. 2 
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bem ſaid, by Sir Francis, who had neither ſigned nor ſealed the 
fame, though the Writing itſelf purported hoth ; but Sir Francis, 
who intended to Write the ſame over again himſelf, ſaid, that 
in the mean Time that ſhould be his Will; Baynham was the 
_ only Witneſs to all this Tranſaction, and he was a 7 rujlee, a 
Legalec, and an Anmitant under the ſame Will ; an Objection 
was taken to Baynbam's Teſtimony as a Legatee, whereupon 
they ſhewed a Relcaſe, and proved that he had received the 
Money. 


And yet, ſays Kc He, the Court conceived this a ſufficient 
Will, and the Jury found it 1o, and Verdict pro Detendant, 
Leſſre of his Baſtard, againſt the true Heir at Law, Leſſor of 
the Plaintiff, 


This Determination was clearly legal at that Time, yet the 
Reporter thought (as every other Perſon that reads it muſt) 
that it was a C aſe of great Hardſhip, to diſinherit the Heir by 
a Will ſo made and to atteſted, the ſame Perſon being Drawer, 
Legatec, and Witness. 


The two great and alarming Conſiderations upon this Cate 
were theſe, that ſuch an anfinithed Paper ſhouid be deemed 
a Will, and that one Perſon, / zxtere/ted, ſhould be the only 
WH: enefſs. 7 : 


All the World muſt ſce as ſoon as this Caſe was determined, 
that Teſtators would be delivered up to the Practices of crafty 
and deſigning Men, it ſuch Wiils and ſuch Witneſſes were 
ſuflered to prevail any longer, the Teſtimony was rather worſe 
than the Will: Unleſs any Man can think that a wicked Will 
becomes honeſt by the Witneſs's ſealing a Releaſe, when that 
very Releaſe that lets in his Evidence, eſtabliſhes the Fraud. 


Whether 
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Whether this Caſe was in Truth the Occaſion of the Will- 
clauſe in the Statute of Frauds, as ſome have thought, I do 


not KNOW but when you reflect that this Caſe happened in 


18 Car. a. the Law made but eleven Years after, which is no 
great Laney of Time to prepare, digeſt, and finiſh this noble 
Law, which deſerves to be called a Code, rather than a ſingle 
Act of Parliament. And when it is found by the Proviſion 
of this new Law, that for the tuture the Will is to be a per- 
fect Inſtrument ſigned by the Teſtator. And that three 
credible Witneſſes, at the leaſt, are introduced to be preſent 
at the Tranſaction, pointing direct! y at the two Grievances in 


dir Francis Worſeley's Cale and going no further. The Pro- 
ion is ſo remarkably adapted to meet with that Caſe, 


that I cannot be brought to believe it was either neglected 
or forgot. However that may be, I am at leaſt ſure that 


this was a moſt material Caſe to ſhew the Neceſſity of this 
Proviſion. 


The Clauſe of the Statute is made in the tollowing Words. 


All Deviſes and Bequeſts of any Lands or Tenements 
mall be in Writing, and ſigned by the Party fo deviting the 
arne, or by ſome other Perſon in his Preſence, and by his 
xpteſs Directions, and ſhall be atteſted and fubſcribed in the 
Preſence of the Deviſor, by three or tour credible Witneſſes, 
or ele they ſhall be utterly void and of none Effect. Stat. 
29 Car. 2. , , . 


Now that the Statute had a main View to the Quality of the 
Witneſs will appear from this Conſideration, ug. That a 
Will is the only Inſtrument in it required to be atteſted 
by ſubſcribing Witneſſes, at the Time of the Execution; it 
was enough for Leales and all other Conveyances, Marriage 

Agrec- 
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Agreements, Declarations, and Aſſignments of Truſt, to be 


in Writing: Theſe were all Tranſactions of Health, and pro- 
tected by valuable Confiderations and antecedent Treaties ; 
the Power of a Court of Equity was fully ſafficient to meet 
with every Fraud that could be practiced in theſe Cates, after 
the Contract was reduced into * riting. 


But a Will was a voluntary Diſpoſit on, the arbitrary ca- 
pricious Pleaſure of the Te ſtator, executed uddenly in the lat 
Sicknets almoſt 1 in Articulo Mortrs. 


If the Man is, ſane, bis Will kt be eſtabliſhed ; Cruelty, 
Ingratitudez unnatural Preferences, or Excluſions are no Ob- 
jections to ſuch 2 Will, /t pro Ratione Voluntas, was the Teſ- 
tator in his Senſes when he made it? is the only Queſtion that 


can be aſked, and conſequently the Time of the Execution is 


the critical Minute that requires Guard and Prote&ion. 


Here you tee the Reaſon why Witneſſes are called in ſo 


emphatically. 
What Fraud are they to prevent? 


Even that Fraud fo commonly practiſed upon dying Men, 
whoſe Hands have fiurvived their Heads; who have fill 
Strength enough to write a Name, or make a Mark, though 
the Capacity of re is dead; what is the Condition of 
ſuch an Object 1 11 the Power of a tew who are ſuffered to at- 
tend him, wheedled or teized into Submiſſion for the Sake of 
a little Eaſe? Put to the laborious Taſk of recollecting the 
full State of all his Affairs, and to weigh the juſt Merits and 
Demerits of thote who belong to him, by remembering all 
and forgetting none. 


Such 


DR 
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Such an Act to be done at ſuch a Time is fo pregnant with 
*uipicion, that a formal Declaration of the Teſtator's found 
nd diſpoſing Mind and Memory, though he 1s weak in Body, 
grown to be a comman introductory Clauſe to aimoſt every 
eſtament. 1 ä 


Who then fhall ſecure the Teſtator in this important Mo- 
ent from Impoſition? Who thall protect the Heir at Law, 
ind give the World a ſatisfactory Evidence that he was'fane ? 


The Statute ſays three credible Witneſſes. What is their 
mployment? I fay, to inſpect and judge of the Teſtator's 


[3 Sanity before they atteſt. If he is not capable, the Witneſſes 
aht to remonttrate and refuſe their Atteſtation ; they are in- 
cus if they do not; in all other Caſes the Witneſſes are 
„ puilive, here they are active, and in Truth the principal 


Parties to the Tranſaction ; the Teſtator is intruſted to their 


» 
— * 
* 1e. 


2anity is the great Fact the Witneſs is to ſpeak to when he 
-vmes to prove the Atteſtation ; and that 1s the true Reaſon 
why a WHI can never be proved as an Exhibit viva Voce in 
j, though a Deed may; for there muſt be Liberty to 
b examine to this Fact of Sanity, from the ſame Conſidera- 
dit ts become the 1avariable Practice of that Court, never 
> cltablith a Will unleſs all the Witneſſes are examined; be- 
aufe the Heir has a right to Proof of Sanity from every one 
them, whom the Statute has placed about his Anceſtor, 


This Practice, which is co-eval with the Statute, is a 
ng Argument to ſhew that the Parliament called in 
%% Witneſſes to prevent inſane Diſpoſitions, and that their 
Buſjneſs therefore is not barely to ate, but to try, judge, 

| | . and 


24 L. C. J. Carnden's Argument. 
and determ©e whether the Teſtator is compos to ſign and 
publiſh. 


And yet this Duty of the Witneſs, this folemn Trial of the 
Tcitator's Sanity has been called a Matter of Form, and of 
no Uſe to prevent E rauds. 


I am dr a very contrary Opinion. It is not a very eaſy 
Thing to procure three diſintereſted Witneſſes to atteſt the 
Will of a Mu- campos. "That many fraudulent Wills have 
been made fince the Statute, and all formally executed, I have 
no Doubt; and I am afraid theſe Frauds will continue to the 
End of Time, for what Law can totally extinguiſh Wicked- 
neſs and reform Mankind ? But if a Law is to be {lighted he- 
cauſe it does not intirely eradicate the Miſchief it was made to 
prevent, no Law whatever can eſcape Cenſure. Many bad 


Wills have been made ; but, who can tell me how many 


have been prevented ? 


The Deſign of this Statute was to prevent Wills that ought not 
to be made, and always operates filently by Inteſtacy. I have 
no Douht (for this Aſſertion cannot be proved) but that a 
thouſand Eftates have been ſaved by this excellent Proviſion. 
It 1s called a Guard 1n Theory only, whereas almoſt every de- 
lirious Paralytic that is (uifered to die inteſtate is preſerved by 
this Law, and gives Teſtunony of u's Utility. 


But if you once treat this Part of the Solemnity as a 4 Form. 
and call the Deviſees and Legatces into the hck Man's Cham- 
ber, the whole Ceremony will oy, { admit, become a mere 
Form ; nay it will be worſe, it will be a Snare to the Teſtator, 


and inſtead of being a Prey ention, it will be a Protection of 


Fraud, 


| will 
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I wilt ciofe this Reafoning-with the Word ; of the Court in 
ed, v. L166, as reported in Carth, . 


is true, the Intent of the Statute was to prevent l. raucd, 
but though no ouſpicion of Fraud appears in this Cate, yer 

- Statute hath preſcribed à certain Method which every one 
Ou. ight to purſue to prevent Fraud.“ {a} 


If this is the true Language of the Statute of Frauds ; the 
{Conſequence is undeniable, that the Incompetency can nevet 
50 purged, and that the 1 Will 75 wid for ever. 


This Conſequence is ſo plain, that the Argument on the 

ther Side, in order to call off the Attention from this Idea of 
aud, has laboured to diſparage and enervate the whole 
Jauſe; with this View it is urged that the Word credible 
kick 1 confider as the Key of the Clauſe) deſerves no No- 
ice, but ought to be expunged, being, as it is contended, 
© hes improper or at Jeaft nugatory, nor docs the Argument 
top there, but proceeds to pronounce the whole Clauſe looſely 
id inaccurately penned. | 


So that at laſt this famous Law, every Line whereof, accord- 
'nz to Lord (5) Nettingham's Opinion, was worth a Subſidy, 
uns out to be careleſs and ill penned, Nothing more than a 
Huitleſs, an ineffectual Solemnity. 


But to proceed. 


Firſt, the Word credible, it is ſaid, either means too much, 
and is nifappled, or r elle it is included in | the Word Wilneſs, 
H 2 | and 


% Mr. Jullic Dolle ſaid ** It would be of dangerous Conſequence to make ſo 
wide 4 Breach in the Statute.” Comb. 176, 
{6/ Lord Keeper North's Life, 109. 
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and means Nothing. That the Epithet crcdible has a preciſe 
Meaning un erlally allowed, and is never uſed as /i noni mou, 
to Competency. That when it is applied to Teſtimony it preſup- 
poſes Evidence to have been given, and atter the les 
of the Witneſs is allowed, the Objection to his Credibility ariſes. 
In this Senſe it is abſurd to apply a Quality to the Witneſs at 
the Time of Atteſtation, which can never belong to him till 
his Teſtimony is examined in Court. 


As the e here turns altogether upon the Meaning 
of this Word, I with it had given us that preciſe Meaning 

which ſeems univerially allowed. That is not done by 
any Definition; it was thought ſo plain and obvious that 
there was no Occaſion for it, and therefore inſtead of tell- 
ing us what the Word does mean, the Argument is pleaſed to 
aſſert what it does not mean: 2. e. It is never uſed as ſynom- 
ages to COMPLeNt. 


In Anſwer to which I beg Leave to ſay, that it may even in 
common Speech be {o uſed; and further, in this Statute it 
mult have that Meaning and no other. 


And that this is not a Gratis Dicium will appear from the 


Caſe of Fi ſſard, v. Jennings, wherein the Court of King's 
Bench not only declared the two Words credible and competent 
to mean the ſame Thing, but reſted their main Argument 
upon that very Meaning of the Word credible. 


But of this more hereafter; a. the mean Time I will en- 
deavour to explain the Senſe of this Word credible as J under- 
ſtand it; and hope to ſhew that the Statute has uſed it vet) 
properly, and that it is not miſapplied. 


I undcer- 
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I underitand the Word credible 19 mean worthy of Git. 
When applied to the Perſon of a Witneſs, it beſpeaks him to 
» a Perſon of Capacity to deſerve Credit. I fay of Capa- 
city to deſerve it, 1 go no further. becauſe no Man can 
0 ſure of obtaining Credit let him be ever fo credible; and 
nerefore ] ſuſpect that the Word cred:b/e has been ufed im- 
eee e in the laſt Paſſage for Credit, Which means a great 


gal more. 


Now a Witneſs is credible in two Senſes. 


nit. When this Quality is predicted of him, or denied to 


un in the Abſtract, without referring to the Teſtimony of any 


particular Fact. 


2d. He is credible, or not, in another Senſe, when the 
latter of his ire in a particular Caſe, comes to be 


Aeuſſed and tried. 


A Man therefore may be credibie in the firſt Senſe, though 
«ot credible in the ſecond, and yet the Word properly ales; un 


oth. 


When you apply this Epithet to legal Witneſſes, that Lav, | 
here it is ſo applied. nut determine the Meaning. 


Now, if 1 aſk this general Queſtion, who are credible Wit- 
eſſes by the Law of England, i. e. Perſons worthy to obtain 
Credit? If the Queſtion is not abſurd, I can give but one 


Anſwer to it; All ſuch Perſons as are permitted to * 


eſtimony in the Courts of Juſtice: Who not credible 
hole who are not permitted. 


The 
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The very Admittance of the Perſon to be examined, proves 
him, in the Eſtimation of Law, worthy of Credit, while 
lie ſtands 8 by calling him competent. 


But when a Witnels's Teftimony 1 is under Trial, and I am 
aſked, whether ſuch a Deponent is a credible Witneſs to thoſe 
Facts? J mult take in a thouſand Circumſtances in order tv 
judge fairly of his Credibility quoad hoc. | 


In this Caſe I admit that you preſuppoſe the Evidence 
given, becauſe his Credibility then depends not only Upon his 
perſonal Character, but likewiſe upon the Evidence giv en with 
many other Circumttances. 


This general Character of Credibility in the Abſtract, is fe 
inteparable to the Perſon of a ditinteretted Witnet-, that No- 
thing but an infamous Judgment can ever deprive hint of it : 
He is diſbelieved in one Cauſe, he is notwithitanding a crede%/- 
Witneſs in the next ; he fails there, yet in a third he may ob- 
tain Credit; Jet his Conduct or general Character be what i: 
wil, he is a credible Witneſs to every Fact wherein he has no 
Intereſt. 


When 1 ſay that all indifferent Witneſſes are credible, I 
do not mean equaliy ſo, for Credibility may have it's De- 
grees, his Rank or Character may make him more or let. 
credible, but it is ſufficient for my Purpoſe if the worſt is in- 
titled to any Degree of Credibility. 


Now where a Man's Teſtimony is impeached, this genera! 
Character of Credibility is no longer conſidered otherwile than 
as a Circumſtance, and the Inquiry is changed into a Scrutin, 


of his Credibility to that particular Fact. And here Men of 


all Ranks, Character, and Fortunes are equally lable to the 
ſais 
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{ame Inquiry , it is by no Means a Conſequence that the beſt 
Man ſhould turn out the moſt credibl' Witneſs, every Day's 
\xperience proves the contrary, anda bad Man is not only al- 


ed to be a good Witnels, but ſome Times even a better 
mau a much better Man. 


in this Place it is proper to obſerve, that the good Character 


ot the Man has been confounded with the Credibility of the 


Witzets, which are two different Things, for the Statute was 
ncver fo fimple as to require the Atteſtation of honeſt Men. 
Matter impoſſible either to be known cr tried, but only 
{cmanded indifferent Witnefſes, a Deſcription equally un- 

icrttood, and plainly triable; indeed, every Man living is ho- 
eilt enough to tell the Truth for a third Pe rn, if he has no 
Jotive to do otherwiſe. 


Nor is it ſtrange, that a bad Man, in tome Cates, ſhould 
5e A a credible Witnets, and a good one not credible; for Credit 
- 10t in the Power of the Witneſs, but is lodged in the third 
erton, and is a Matter of the niceſt and mott difficult Diſ- 
eufſion. 


The ſligliteſt Circumſtance may turn the Balance; Probabi- 

| itty in the Tale, collateral Confirmations, or Impeac hment 
« other Evidence, contrary Declarations, Tamperings, the con- 
dentor modeſt Demeanored the Witnels, Heſitation, Confuſion, 
Prevarication, Self- contradiction, compared with the contrary 
:haviour: Thete, and many other Confiderations, conſpire to 
cate or deſtroy Belief ; and therefore the general Character 
"the Man is of no great Moment in weighing the Credibility 
f His Teſtimony ; ; for M appeal to Experience, whether gene- 
Character 1s ever called in to impeach a Perſon's Evidence, 

nil ome ſtrong Attack, from another Quarter, is made to his 
\redit? and therefore, every Man, w ithout Exception, who 
1s 


5 L. FR; . Ca nde ens Argument, 


is free from all Intereſt in the Fact he comes to atteſt, is a 
C1 Ty Witness, 7. 6. he deferves Credit; nay he is = a5 
believed, unleſs | {ome other Objection, beſides Character, is rai- 
ed agaivit us Teſtimony. | | 


Thus much being premiſed, give me Leave to apply. this 
Realorning to the Statute beiore us. Who are thole credibie Wir. 
neſſes who are called upon to atteſt? The Anſwer is plain; 
thoſe who are intitled to the general Character of Credibi lity; 
Who are fręe from lufamy and difintereſted ; who can neither 
get or loſe by the Will. In this. Senſe, and in this only, can 
the Word poſſibiʒ v be underitood, and therefore it 1s fo far 
from being true, that crearb!e is never uſed as fynommous to 
Comperent, "th dat on the contrar Y, W hereſoever it is confidered in 
the Abſtract, and applied to the Idea of legal Witneſſes, it 
muſt be always Hnenimeus to N - 


It is worth obſerving here, that Credibllity is fo inſeparable 
to all Men who have their Senſes, that the Epithet incredible, 
is never applied in common Language to the Perſon as it 
is to his Teſtimony ; you ſay a Fact is incredible, as well as 
crediblè, but you never ſay a Witneſs is an zucredible Perſon. 
For there is not any Man breathing who is not capable, 
though perhaps not worthy to obtain Credit, if you hear 
his Teſtimony. And indeed the true Reaſon why infamous 
and intereſted Witneſſes are rejected, 1s, for fear they ſhould 
be believed, and therefore ſuch Perſons are properly called 
encompetent, and not incredible, which Mode of Expreſſion 1 in- 
troduced competent in Law Language, as the appoſite inſtead 
of credible, 


When the Sta tute then requires three credible Witneſſes, (for if 
does not ſay three reputable Pertons) t0 ſubſcribe, it requires 


three 
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chree diſintereſted Perſons, who are not infamous, and no 


more. 


All ſuch are credible to that Fact wherein they have no 
intereſt; this may be pronounced of the worſt Man, and you 


wan ſay no more of the beſt, for they are both credible as they 


tand upon the Will, W perhaps not in the fame De- 


gree. 


iſt, The Acts which direct Convitions to be made upon 
the Oaths of cred:ble Witneſſes, mean competent, as I conceive; 
and if the Witneſs has no Intereſt, the Magiſtrate ought to 
convict, if he is not contradicted, This cannot be denied; 
and I am fure the Reaſon given why the Informer cannot be 
+ Witneſs, is, becauſe he is not credible, which proves pretty 
clearly, that if he had no Intereſt he would be creazv/e. 


2d. And though Lord Cote when he adviſes the Teſtator to 
call credible Witneſſes to atteſt his Will, may mean to recom- 


| ment the molt cred7ble, ſuch as are reputable Perſons, as well 


3 competent Witneſſes; yet there is no Ground to infer from 
de Expreſſion, that any competent W nels 1 in his Opinion was 
totally non-credible. 


But if this be the true Meaning of the Word, then they con- 


tend that it is an idle nugatory Word, as being included in 
Witneſs. 


Admit it for a Moment, muſt the Clauſe be condemned, 
or loſe any of it's Weight, becauſe an Epithet might have been 
omitted? How few Laws could eſcape Cenſure, it any ſy- 
animous Words: thould prove it guilty of Inaccuracy? 1 
hould rather think that the contrary ought to be preſumed, 
>ccauſe this Tautology generally proceeds from abundant 
Caution: The Writer thinking it ſafer to over load the Sen- 

I tence 
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tence with many impertinent Words, than to omit one mate- 
rial Syllable. | 


But I hall not be fatisfied with this Apology, becauſe I ap- 
prehend that the Word credible, upon further Examination, 
will turn out to be not only proper but extremely uſeful in this 
Place. For, ſuppoſe the Parliament had reaſoned in this Way 
while they were ſettling the Clauſe, The Word Witneſs alone, 
according to the beſt Conſtruction, may perhaps be determin- 


ed to mean the ſame as cred!ble Witneſs for over Intention to 


protect the Teſtator from Fraud, will naturally lead to ſuch a 
Conſtruction. But ſuppoſe ſome future Interpreter, if credible 
is omitted, ſhould take Advantage from the Omiſſion to ex- 
pound the Law contrary to our Intention; ſuppoſe he thould 
argue from hence that the Statute, by adding no Qualification 
to the Witneſs, has ſhewn that we never meant to provide 
againſt Fraud by this Atteſtation: That therefore thus Part of 
the Ceremony is mere Form, and that the Common Law Me- 
thod of dealing with Witneffes ought to be adapted to this 
Statute, by which the incompetent Witneſs may be reſtored 
by a Releaſe or Payment. I will not fay that this Diffi- 
culty did actually occur to the Penners of this Clauſe ; but 
this I can ſay with great une that they who have thus 
commented on this Clauſe, in Spite of the Word credible, 


would have argued more plauſibly if ht Word had been omit- 


ted; whereas, now, by the Aſſiſtance of this Epithet, we are 
ſure from expreſs Words that the Witneſs muſt be competent at 
the Time, or elſe the Will is void. Such a Word then may 
fairly be deemed both proper and material, if it ſerves to make 
2 Paſſage clear, which without it would be obſcure and am- 
biguous. MS 


Not barely three Witneſſes, not three competert Perſons, 
in a looſe Senſe of the Word, are Witneffes: Not three Bayn- 
bams, firſt bribed by a Legacy to join in the Fraud, and then 

bribed 
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»1bed again by Payment to hx it; but three credible, i. e. 
anattainted, diſintereſted Witneſſes. 


The Words fo uſed, to ſay no mote, ſtrongly mark out 
ihe Sente of the Legiſlature, and call upon the Attention of 
ihe Court to that competent Qualification of the Witneſs at 
ne Time. In my Opinion, therefore, the Word has a ſtrong, 
+gZnificant, and forcible Meaning. 


Neither can I be brought to think the Clauſe fo inaccurate 
ther Particulars as it hath been deſcribed; forme few 


{ 3 


2ueſtions indeed have ſprung out of it, but they are all 
ueſtions of Subtilty, and ſuch as might have been drawn out 


2 


of the beſt choſen Words; Pen a Clauſe how you will, there 
well be always Room for liberal Conſtruction to inlarge, 
ad rigid Conſtruction to reſtrain ; that and no more has been 
one on the preſent Claute: In the formal Part the Judges 
have been liberal, they have gone as far, and perhaps farther, 


than the Words will bear, to eſtabliſh the Will, where the 


ant of Formality was only objected, 


Sealing (hall be ſigning (a); Delivery as a Deed, ſhall be 


Pablication of a Will (6); the Witneſſes may atteſt at diffe- 


rent Times (c); the Preſence of the Teſtator ſhall not be con- 
ned to the very Room (d). 


It is beyond the Power of Penmanthip to anticipate fuch 
Queſtions ; and it muſt always be remembered, that the Rules 
© Conſtruction were framed to ſupply the Defects of human 
{.zncuage and Capacity. Nor do I think it would dithonour 
my Lord Hales's Character to be reputed the Author of this 
{auſe, (which, by the by, he might have been, GO 
4 2 TG 


{a) 2 Stra. 764. | 
(6) 8 Vin. Abr. 126. pl. 13. 
{c) 2 Chanc. Caſ. 109. 


4 


C 2 Sal. 688. Cartb. $1, 12 Mod 37. 3 Call. 395. pl. 1. Comb. 158. 
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died before the Statute paſſed;) for I cannot help ſubſcribing 
to the Opinion of a great judge, who ſaid that theſe Deci- 
ſions were rather a Reproach to the Profeſlion, than to the 
Clauſe. 


If the Law is then vindicated from this Charge, and if it is, 
as the Legiſlature has called it in the very laſt {a} Act, an ex- 
cellent Law, the Judges ought to take the utmoit Care not to 
weaken the Force of it, by a miſtaken Favour to Wills, re- 
membering alwavs, that the Legiſlature meant to mager 
Fraud, and not to duch Wills; much leis ought they to 
treat the Objection to the 1 cpatce W itneſs with Slight, by cal- 
ling it Form, when the Legiflature, even in their laſt (b) 
Act, have unwitnefſed the Legatee as ſuch by En, his 
Legacy. 


This laſt Act has, in 1 Meat conſidered the Legatee as to- 
tally 7mcompretent. This laſt Act has, in effect, pronounced 
that the Teſtator cannot be ſafe under ſuch Witneſſes. This 
jaſt Act, though it has varied the Method, has done the fame 
Thins, and worked pon the fame Principle; and both Acts, 
by diffetent Ways, arrive at the fame End. The one diſables 
the Legatec from bc; ing a Witneſs. The other diſables the 
Witneſs from being a Legatee. Where is the Difference? 
Both concur in faying the tare Perion ſhall not be a Witneſs 
and a Legatec. 8 


] come now to the great leading Caſe upon this Point, v2. 


that of #{/hard, v. Jennings, which I conceive to be a Aired | 


Authority to ſhew, that competent and credible Witneſſes axe 
the 


(a) The Words of the Legiſlature arc“ which (wiz. Stat. 29 Car. 2. 4. 3. 
ſet. ) hath been found to be a wile and good Proviſion,” Pr eamble 40 Stat. 
25 So. c. 6. 


02% 25 Geo, 2. ct. 


5 n Vr ae hn 4b bed 
3 8 . 1 7 Fo ee eee 


Se LITE e 
„ 


wa XS 
43 RP RG © 
Ley 2 


P 
» 


WW wc 18 


> * S UA es . 1 a Mn ee f 8 . * n I n. £5275 , 5 
/// 8 F OO eo TE VVV ᷣ ᷣͤͤ— , NE an i OP. 6 
8 8 8 5 WIEN 4 bg r OE F 8 WIL - 7 73 ag — 1 AJ P1544 OS, ot 770 eo | 1 N 


A RN at 
„ 


88 * 1 r 
JJ 


"x F as LEA 
Ten Sg 85 Bend 2 
on . 7 55 0 


n 5 3 9 7 A © RD N 
SEW 8 8 n R 
FTF 
fy 1 FTE * 8 8 
— 


L. C. J. Camden's Argument. 8 


the lame, and that the true Reaſon of requiring three credrble 


Vitnefles, was to protect the Teſtator from Fraud, 


The Argument, on the other Side, has taken the Report of 
this Cale from Carthew, , deeming him the beit Reporter, 
be becaule he was Council in the Cauſe; and has not reported 
hc general Principle upon which that Cate was ruled, has 
hen it for granted, that it was ruled upon no general Prin- 


ple, though the other Reporters have freely Rated the Ar- 


= zument at large, together with the Grounds of that Re- 


lution; this makes it neceſſary to examine Cartheco's Re- 
ort with more Attention; and, if Jam not miſtaken, he wilt 
2” to be the worſt Reporter of them all; though at the 

ame Time, they will be found to correſpond and be N 
-onfiltent when they are compared together. 


The Words of Carthew's Reports are; 


This Will was void guoad the Deviſe of the Lands to 
the Plaintiff, becauſe he being the Perſon to whom the Lands 
dere deviſed, cannot by Law be allowed to be 2 credible Mit- 
neſs ty prove the Fixecution of the Mill on bis own Behalf, 
-* whercfore, wth rejpect to this Deuiſe, the Will was at- 
« teſted only by two Witneſſes, which is not ſufficient to an- 
5 {wer the (a) Statute,” 


In order the better to underſtand this Book. give me leave 
:5 ſtate the Cate, and draw the Argument of the Court upon 
ic Point into a Syllogiſin. 

The Caſe ſtated is no more than this. 

The 


(<) Carth. 514. 
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The Statute requires three credible Witneſſes to atteſt, and 
the Deviſee of the Lands is one of thoſe three Witneſſes. 


The Argument upon which the Opinion of the Court was 
founded, may be thus drawn into a Syllogiſm. 


The general Principle, or the Major of the Syllogiſm. 


No Perſon who would be incompetent to prove a Will up- 
a Trial, can be credible to atteſt it upon the EXecu- 
"hy 


This Major is proved by other Arguments, which I will 
not repeat, ſhewing that the Statute would be evaded by any 
other Conſtruction. 


The Minor. 

The Deviſee, in this Caſe, would be izcompetent to prove. 

Ergo „ he is nor credible to atteſt, 

Every Body knows that the Minor of a Syllogiſm is derived 
out of the Major, which is a general Propoſition, either ſelſ- 
evident, admitted, or proved by the Arguments, and that an 
Argument cannot be perfect without the Major. 

Now Mr. Serjeant Carthew has reported only the Minor, and 


the Concluſion, and has totally omitted the major Propoſi- 
ſition. 


The two laſt „ of che Syllogiſm in that Bock are 
chus expreſſed. 


The 


53 
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Ihe Plaintiff cannot by La be a credible Witneſs to prove 
i: Will in his own Behalf. 


Ergo, the Will is void un tins Deviſe. 


Thus he inforins you, that the Witneſſes“ Credibility, in 


4 , ts determined by the Conſideration of his Competency 
Law, 


But why that Competency at Law comes to be the Criterion 
i his Credibility under the Statute, the Book explains not, 
leaves that Principle, which is the Major of the Syllogiſin, 


e collected by the Reader, 


nus is one Defect in the Report; but there is another, 
wich is ſtill more miſleading, and that is, that he has narrow- 
ius Concluſion to the very Cafe before him, by ſaying the 
Will is void groad this Deuiſe, and with reſprct to this Deviſe; 
85 evi emphatical Manner of confining bis Concluſion, he 
; to intimate, that the Will might be good as to every 

other + Dol Whereas, if he had ftated the general Propoſi- 
rom whence this Conſequence was deduced, his Report 


d not poſſibly have been miſtaken. 


irue it is, that when the Will comes to be looked into, 
tc the true Reaſon why he has laid ſo much Strets upon 
i212 tpecific Deviſe, not becauſe he meant to diſtinguiſh a De- 
to the Witneſs, from any other real Deviſe in that or any 


Win, but becauſe all the reſt of the Will related to the 


f 


7 anal Eſtate, and this was the only real Deviſe, he reports 


ei void in this Part, only in Oppoſition to the perſonal 


en wherein the Will was good. 


NOW 
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Now let us fee the Uic that has been made of this Report, 
by the Arg ument on the other Side. 


By ontting the general Principle upon which that Caſe was 
determined, it has formed that particular Decition into a gene- 
ral Rule, by which the general Principle is contracted to that 

particular Cafe : the Rule is this. 


That no Witneſ: by his own Subſcription hall take an Inte 
reſt after tlie Statute, Which he could not prove at that Time 
by bis own Examination. 


I & admit this Propolticn to be true a6 far as it goes, 
and to be fo reſolved by the Court. But I ſay the Court weni 
further, and reſolved that no ſuck intereſted Witneſs could eſta- 
bliſh any Part of the Will, but that the whole Will, would be 
void in foto, as well as his own particular Bequeſt ; fo thai 
when it is pretended, that the Court confined the Reſolution 
to the particular Caſe before them, and meant to extend their 
Doctrine no further, I do, with Deterence, deny this Inic- 
' rence, and will prove the contrary from the Caſe itfelf as f- 
ported by the ſeveral Authors, and Mr. Serjeant Caribe iis!) 
not be omitted. | | | | 


The beſt Way to underſtand the Grounds of the Reſoſu. 
tion is to ſtate the Arguments on both Sides. 


Serjeant Carthew's own Argument in Favour of the Will. 
« 1ſt. The Plaintiff is a Man of an indiſputable Credit. 


© 2d. Thor ah he cannot be ſworn upon a Trial, yet © 
cannot ſay but that there were three Witneſſes to the WI n | 


and the Will has been well proved by the other bo! W 
neſſes. | | 
zd. There 
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t, 444. There is a Difference · between a Matter which goes to 
Credit of his Teſtimony, and a Matter which goes in Bar 

a 0 it. The firlt Sort are excluded from being Witneſſes by 

8 at Statute; as a Man attainted of Treaſon, Se. But where 

_ ere is only a Thing which bars him from being a Witneſs, 

5 uit docs not touch his Credit, it is otherwiſe. 

_ 4th. The Intent of the Act was, to prevent Perjuries; but 

5 is cannot be within the Mitchiet of the Statute, becauſe the 

| eviſce being a Witnels, could not be ſworn ad examined 

201 it, and therefore out of the Miſchict of the Statute. 

e 

aun {th, That this Statute has been taken with I liberal (a) 

"ihe Þ \. ntruction.“ 

1 _ IU {ane Argumen thus reported by. Lord Chief Baron 

tion Com yu. 

Hell i 

5 5 Although the Plaintift cannot be examined as a Witness G 


e on Caule, yet the Will being proved by other Wit- 

TM | 1 clleg, he is a credible Witneſs to the Will, although not in 
E 5 Cauſe; and there is a Diverſity between a Perſon who is 
amous and incapable to be a Witneis at all, and ſuch an 

K ho may be a Witneſs, but in a particular Caſe is not al- 
2 e. to be examined in reſpect of his Intereſt.” 


11 Now take the Argument on the other Side, and the Reto- 
non of the Court. 
. 
iſt, 4 Againſt this it was argued by Mr. Pratt, and held by 
- on; il bee Court, that this Will was not well executed accord- 
Wit 


{a} Lord Raym, 506, 507. (% Com. Rep. 91. 
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ing to the Statute of Frauds. For a Man who cannct be a 
Witneſs, hich is the Plaintiff 's Caſe, cannot be a credible (a) 
Witneſi, And the Intent of the Act was to prevent Frauds 
as well as Perſuries; which Intent would be evaded, if the 
Deviſee ſhould be admitted to he a Witnets, who being a 
Party intereſted, gp probably he induced to ule Fraud. 
And Mr. Pratt ſnid „that the Statute appointed three Wit-. 
neſſes, &c to the } <nd that it might be done in ſuch a, ſo- 
lein = FP notorious a Manner, that they might ſce that the 
Deviſor did not ſuffer any Impolition, bei ing infirm as well in 
Underſtanding as in Body, as all Men senerally M Extremzs 
are. But if Perſons, who cannot give I. 9 of their Sub- 
icnptions, Se. ſhall be admitted to be credible Witneſſes, it 
1s to admit to many dead Letters to be Witneſſes, Which 
intirely evades the Intention of the Act. | 


And for this Point the hots Court were of Opinion, bc; 
give Judgment for the (4) Detendant.” 


As to the other Point, Set jeant Pratt argued, and it was 
he 4 14 'y the Court that the WW ill was not well executed, for the 
Plaintiff was not a credible Witneſs, as he himſelf was to tak 
by the Will; for the Intent of the Statute was to prevent any 
Practice by Peas intereſted 7 the obtaining of a Will; and if 
he who is to take by a Will may he a good Witneſs, it will 
be an Encouragement to ſuch 7c) Practice.” 


To theſe I will add a third, which my Brother Gould Hu 
favoured me with, taken by his Father, one of the Judge 
who determined that Cale. 


© By Direction out of the Court of Chancery, the Queſtion 
was, W hether a Deviſe of Fnſlall Farm by T n Fennins, 


on 


{4} Free. 510. 12 Mod, 277. (b) Lord Rau 507. (c) Com, Rep. 
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% Witham Hilliard and his Heirs be a dP Devite, he being 
due of the ſubſcribing Witneſſes?“ 


Objection : A good Devise {0 long 45 three ſubſcribe and 
witneſs it; for tis credible which is in Oppoſition to a Perton 
uttainted ; but if two of the Witneſles were dead, then m- 
iced it might be bad. 


But refolved ior Plaintiff by the whole Court clearly, that 
% not being credzble to prove the Will, the Deviſe is a void 
Deviſe. For the Deſign was to ſet up a credible wearing 
\\itneſs and this to prevent Fraud and Perjury.” | 


Several material Obſervations arile from the Cafe thus re- 
1031 ted, 


It. They do all agree with Carthew; the only Difference 

.rween the Books being this, that the latter report the Re- 
ages without the Reaſons, the others re port the Reaſons as 
well as the Retolution, 


2d. The Cry took it to be a Caſe of Conſtruction upon 
e Statute, and Nothing elle. 


They conſidered tlie Credibility, as well as the Atteſta- 
jon, tO be the very Subſtance and Eflence of the Butinets, 


ath, They ruled credzble to be the fame as competent. 
5th. They not only held this neceſſary to prevent Fraud, 
Hut 0 likewile, that if they gave credibic any other Senſe 


tho Statute would be evaded. 


K And 


t 
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And therefore, the Rule of Conſtruction laid down by the 
Court was general, to annul all Wills, and all real Deviſes 
6 hatſoever, where one of the Witneſſes was incompetent. 


I have done with the firſt Point, and have proved, as 1 
hope, both by Argument and Authority, that Propoſition 
which 1 deck to maintain. Vis. That the Creaibility 
of the Statute meant Competency, and that this was a neceflary 
and fubſtantial Qualification in the Witneſs at the Time , 
Atteſtation. Which brings me to the next Conſideration, 
Whether the Witnefles to this Will come within that De- 
ſcription ? Being now in Poſſeſſion of the true Criterion of 
Credibility, which is no other than Competency, this is a 
mere common Law Queſtion, and theretore I ſhall} produce 
the Witneſſes in Court, and take the 5 to them before 
they are {worn, 


Ihe Cafe is this. 


The Teſtator deviſes certain Lands to Truſtees, to be ap- 
plied to the Uſe of ſuch Poor as by Reaſon of Infancy, Impo- 
tence, or old Age, are unable to work, and to place out the 
Children of ſuch. Poor, Apprentices; and declares, that the 
Rents {hal be applied to no other Uſe or Purpoſe. 


Three Witneſſes who atteſted the Will, are ſeiſed of Lands 
n Fee within the ſaid Pariſh at the Time of Atteſtation. 


The Objection is, that theſe Witneſſes cannot be admitted 
to prove the- Will in Court, while they remain fo ſeiſed, be. 
cauſe by the Eſtabliſnment of the Will they will derive an 1:- 
tereſt to themſelves in reſpect of thoſe Lands. 


Their 


C24 
CO 
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Their Intereſt is this, that as the Poor's Rate muſt be re- 
duced in Proportion to the Value of this Benefaction, their 
fates will become Rate free pro tanto for ever. And al- 
though the Deviſe at the Time of the Teſtator's Death 
was "fatave: and did not take Effect till 1746, twelve 
Years after, yet it was a preſent Benefit to the Owner of thoſe 
Lands, and made them immediately more valuable, in Con- 
ſideration of this future Eaſement. 


1 have many Arguments here to encounter, both from Bar 
and Bench ; I ſhall endeavour to anſwer all to the beſt of my 
Power, and with all that Reſpect 0008 their Opinions always 
eſerve where we differ. 


Firſt it was ſaid, that the Poor here defcribed muſt be un- 


derſtood to be a Claſs of Poor juſt above the Neceflity of Re- 


ef, and that this Charity may be applied by the Truſtees 
to the Uſe of ſuch Perſons excluſive of the Pariſh Poor. 
To which I anfwer, that the Poor in this Will are thoſe who 
abour under the extreameſt Wretchedneſs of helpleſs Poverty. 
or when it is conſidered that the Day Labourer, who only 
res from Hand to Mouth, is deemed by the Teſtator to be à 
Perſon above the Want of this Charity, which is confined to 
the 1 only, thoſe who have enough to ſubſiſt on with- 
Labour muſt, 4 ferticri, be excluded. 


24. The Poor in this Will are denoted by the ſame 
ULeſcription as the parochial Poor are by the 43 Elia, c. 2. 
and if this be to, this Charity cannot, by the Terms of it, 


be diſtributed to a ſet of Men who are excluded by the Will; 


i will be a Breach of Truſt to do it, and if it be faid that the 
Court of Chancery can direct the Money to be applied to a ſu- 
perior 
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perior Order of Poor, I defire a Cale to be produced where 


that Court has ever made fuch a Decree. It a Legacy had 


been given to poor Houte-keepers, and Poor not receiving 


Alms, or to Poor in general, there might perhaps be ſome 
Ground for that Diffodion: Bur 1 can never believe, that 


the Court could make ſuch a Decree in this Cale, the Bu- 
ſineſs of that Court being to expound Wills and ot to mate 


them. 


And 7 it is ſaid, that theſe Legacies, When they re- 


duce the Rate, come to be, in their Operation, Legacies to 
the Rich, and not to the Poor. I anſwer, that it is mpotli- 
ble to be otherwite; and though this 1s always to be up- 


poſed to be contrary to the Teſftator's Intention, no Man 
living can be ſure of that, and 1 do much doubt it; 
for why may not a Man mean at the ſame Time to give 
to the Poor, and likewite caſe the Parith ; the Poor's Rate 


is a moſt heavy Burden, it falls upon the Tenant and 


Occupier, and is paid by thoſe who are not above a Degree 
or two richer than the Object he is forced to relieve ; fo 
that he who ſo diſpoſes of his Eſtate is a double Benefactor, 
But be this as it will; if a Gift is made to the parochial 


Poor, it muſt reduce the Rate ex Ne "cel/itate, Gong the Teſ- 


tator may potiibly intend otherwite. 


My Brother Gould contends in the next Place, with whom 


my two Brothers now concur, That this Benefaction ſhould 


not be conſidered as an Eaſe to the Parith, but as a Bounty 
to be added to the Pariſb Relicf, for the Comfort of the 
Poor, and not for their Subſiſtance. 


By the 43 Elie. c. 2. the Pariſh are only taxable for the 


nec fr Relief ot the Poor ; Nothing therefore but Necęſſity 


Can 
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can call for this Relief; if the Party can ſubſiſt by any Means 
wharttoever without this Aid, he is not the Object of this Law; 

nor can it ever be material to conſider from whence the B 
is ſupplied, if he has wherewithal to ſubſiſt without the 


Pariſh, the Pariſh muſt be diſcharged becauſe the Relict in 


ach a Cale is not neceſſary. 


And as the Neceſſity of the Object is the Rule by which the 
itchet is to be apportioned, it muſt be more or leſs wearing 
to the Pauens Condition and Circumſtances. 


If a Labourer who gets ſeven Shillings a Week by his In- 
duitry, is incumbered with a large impotent Family, the Pa- 
h adds fo much to his weekly Gain, and no more, than will 
de juſt enough to keep the Family alive; if he falls fick, the 

\\Jlowance 1 is increaſed if his Children die, or become uſeful, 
is diminiſhed. One has a little Cloſe worth forty Shillings a 
car, his Stipend will be Jets than his Neighbour s who has 
ut twenty Shillings a year, and his again will be leſs than 
:nother's who has Nothing. 


This is the true Reaſon why the Rat- is directed to be 
ade weekly or otherwiſe, becauſe the State of the Poor is al- 
ways tuctuating. 


An Eſtate or a Legacy 15 given to the Poor. If in this 
aſe the Rate mult continue the ſame without any Regard to 
dis Benefaction, you call upon the Pariſh for a Superfluity, 
or 28 far as. the Rate added to the Charity will exceed the 
um neceſſary for their Subſiſtance, the Parith is taxed juſt fo 
fu be ond the Sum neceyary tor their Relief, and fo contrary: 
wine Act of Parliament; for Relief and Subſiſtance are ſyno- 
211mous Terms. 


This 
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This Duty upon 5 Pariſh is fo connected with the Necef= 


ſity of the Pauper, that if a Teſtator, bequeathing a Legacy 


to the Poor, thould tay, * 1 mean that the Poor ſhould enjoy 
the fame Pariſh Allowance over and above my Legacy,” the 
Clauſe would be %% av fe and void, unlels it can be maintained 
that he who has Something is as poor as he who has Nothing; 


for if he is richer he wants less Relief, and it leſs Relief, a 


lower Rate will do. So that if the Legacy takes Place, ' the 
Parich muſt of Neceſlity be cated. 


{ have heen arguing upon an Allowance of Money. Sup- 
poſe a Tettator bequeaths a Legacy to cloath the Poor, or an 
Houle to receive them, or a Sum of Money to apprentice out 


Children. Muſt 0 Parith {till cloath, lodge, and bind 


out as they did before? Or, muſt they add the Value of 
the Cloathing, Ilouſc, &c. to the former Allowance, and 
fo give the poor a Supertluity above their zece{/ary Subſiſtance? 


1 think that cannot be contended for, and yet a Gift of an 


Houſe or Cloathing is as much a Bounty to this Purpoſe as a 
Gift of Money. 


It 1 ſuppoſe in arguing, ah I have a Right to do, that the 


| Charity is ample and futhcient to maintain all the Poor, my 
Brother Gould does not cven choule to deny that the Pa- 


riſh in this Caſe muſt be eaſed ; but if it is only a T fille it is a 
Bounty. 


According to what 1 have ſaid, let it be ever ſo ſmall, it 


muſt operate fro tanto. But if I ſhould for a Moment admit a 
Diftinction, will he be pleated to draw the Line? If he can 


do that, 1 may venture to pronuic that J will come over to his 
Opinion ; if he cannot, 1 think he ought to come over 
to mine. 


Not 
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Nor can there be any Difference between a Deviſe to Truſ- 
tees and a Devite to Overſcers; the Truſt is the fame in both, 
and the Objects the fame; and the pariſh Officers are but 
Trattees, as the Truſtees, tn the Application of the Charity, 


are pariſh Officers; the Hands through which the Charity 
vpatſeth are in both Caſes mere Juſtruments. 


Neither is there one Caſe to ſupport my Brother's Notion, 
bat all the Authorities ſeem the other Way; for as often as 
chis Queſtion has come before the Court in the Caſes of Pe- 
nalties given by Parliament to the Poor of the Pariſh, the 
Court has conſtantly held that the Rate would be reduced by 
loſe Sums, and every Pariſhioner caſed pro tanto. 


Yet theſe are Giits, why not Bounties in many Cafes more 
aconſiderate than the preſent. Upon the whole, this Idea of 
: Bounty is novel at the Bench, and of the firſt Impreſſion; 


and when I was prepared to argue the Caſe of Portman, v. 


!reden upon this Ground, the Court of King's Bench would 
t- hear me. 


Where Clarity was given for the doahing ſix poor 
Perſons of the Pariſh of E. Lord Chancellor Macclesfield 
ould not ſuffer any of the Inhabitants of E. to be Witneſſes, 
cauſe they were intereſted, as being eaſed in the Poor (a) Rates, 


Laſtly what can be ſaid upon the laſt Uſe in this Will, to 
ad out poor Children Apprentices, there the Pariſh mult be 
cnſed, unleſs they will chooſe to pay the Maſter double the 


. los 
proceed now to the remaining Difficulties, 
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The 7 hon: is Nothing claimed under the Will, it is No- 
thing in preient, it i contingent in future, it is minute. 


To the firſt; it is not given to the Paiiſhioners, but it is an 
Intereſt derived to the Pariſhioners in Conſequence of the Will, 
the common Cate of Penalties given to the Poor, they gain 
if the Will is eſtabliſhed, they looſe if it is let aſide. 


To the next, it is no Eaſement in a do admit, but in 
| Reſpect of future Eaſement it is even now a preſent and a laſt- 
ing Benefit, and in Truth (which will anlwer the next Ob- 
jection at the ſame Time), all future Intereſts, whether cet- 
tain or contingent, whether now or hereafter to be enjoyed, 
are preſent Benefits, have a Price and are laleable. | 


"The Court of Chancery therefore have very ſenſibly pronoun- 
red Poſſibilities to be veſted Intereſts, and made them tranſ- 
miſſible: A Fee expectant upon a thouſand Years Term has 
been ſold for Money, Let me put the Cale of an executo 
Deviſe of an Eſtate of 10,000/, a Year, and the Life before 
it in a deep Conſumption, I am intitled to put the ſtrongeſt _ 
Caſe I pleaſe, could this Deviſee be a competent Witneſs to 
prove the Will? The Anſwer muſt be, he could not: Tell 
me then what Chances are valuable and what not! Till this 
Life is drawn I mult inſiſt that all Chances are —__—.. 


Hence if it thould be ſaid that perhaps the Pariſh may have 
ao Poor; I admit the Suppoſition to be poſſible and barely fo; 
but it it be qaly as poſhble that they may be burthened with 
Poor, every Eſtate that is diſcharged from this poſſible Burthen 
is in that Reſpect bettered, and muſt remain fo as long as the 
Statute of 43 EZ. c. 2. Hands unrepealed. 


— 
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As to the Objection that the Intereſt is minute, and 


that a ſmall Intereſt, as in Toronſend's Caſe, ought not to dif.. 


quality Witneſſes. 


1 do conceive that however that Point might have been liti- 
gated formerly, yet now the Law is clearly ſettled, and the 
Witneſs muſt be rejected, if he has any Intereſt, be it ever ſo 


| imall. 


The Point was diſputed for above twenty Years, in the Caſe 
of Toll or Cuſtom claimed by the City of London, upon 


Unportation, called by the Name of Water Bailage. 


The Queſtion was, whether Freemen might be Witneſſes? 


Nothing can be more minute than ſuch an Intereſt; and yet 
after many Opinions, pro and cn it was finally ſettled that 


they were not Witneſſes. 


Any Perſon who has a Mind to trace the Hiſtory of this 


Queſtion may find it in 2 Keb. Rep. 295. pl. 84. 2 Show. 


Rep. 47. pl. 33. id. 146. pl. 127. 2 Lev. 231. Yentr. 351. 
This laſt Caſc, aid it is the laſt I can find upon the Subject, 


32 Car. 2. is differently reported in the two Books, for one 


{a) Rates that three (6) Judges allowed the Witneſſes and (c 


one diſſented, upon which the Council tor Defendants tender- 


ech a Bill of Exceptions, but the Plaintiff gave it up and call- 


ed other Witneſſes. 


The other (d) Book ſays, that the Freemen were denied to 
be Witneſſes, and that the Plaintiff tendered the Bill. | 


L 2 | 1 
ſa) Vent 351. 
(6) Vi- greg Chief Juſtice; Dolben and Raymond, Juſtices. “ _ 
Cc} Sir Thomas Jones. {4) 2 $bow. Rep. 48, 146, pl. 1 


30 EGF: 1 s Argument. 


} cannot reconcile the Books, but both agree the Witneſſes 
were not examined, and the Verdict weat for Defendants. 


What became of the Bill of Exceptions does not appear, 1 
mould gueſs it was argued and ſettled lolemnly, That the 
Freemen could not be Witneſſes, becauſe it is fo faid by a 
Lord Keeper and a Lord Chancdlior in Vernon. 


iſt. Lord Keeper North, in 1634, wwo Years after this 
Trial, faid “ he thought it very hard in the Caſe of the Va- 
terballage of London, th: at no one Freeman of the City, though 


it was not Hix-pence Concer to him, could be admitted as a 
(a) Witneſs,” 


In 1 Lord Chancellor Somers faid, © In Suit touching 

the Loſs and Miſapplication of a Sum of Money given tor the 

Benefit of the Parithioners, none vi the Inhabitants ought to be 

| Witnefles ; for in a Caſe, where a Party is concerned in Inte- 
reit, though never 1o tmall, the Objection has always prevail- 

ed; and it was ſo reſolved upon great Debate in the Caſe of 
the City of London, concerning the ( b) Water-batliff. 


« Upon Iſſue joined upon a Preſcription for a Toll, the 
Defendants produced a Witneſs ; the Plaintiff objefted, that 
he was a Freeman and ſo intereſted ; upon which the Defen- 
dants produce a Judgment in the Mayor s Court, where upon 
a Sctre facias awarded, and two Nils returned, they had 
given Judgment of his Disfranchiſement: But upon Inquiry, 
the Man ſaid, he never was ſummoned, and knew Nothing 
of his chice ment; therefore, the Proceeding being ir- 
regular, Halt would not admit the Man to be an Evidence, 
| becauſe the Judgment in the Mayor's Court may be (c) avoided.” 


fa) Vern. 254. pl. 246. 
(6) Ja. 317. pl. 3:8. 
(<) 11 Mod, 225. pL 20. 
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The Statute of 3 & 4 V & M. c. 11. See. 13. is material 
for this Purpoſe; for, by that Act of Parliament, “ In all 
Actions brought in the Courts at Weſtmnfler, or at the Al- 
ſizes, for any Money miſpent, or taken by Church-wardens 
or Overſcers of the Poor, the Evidence of the Pariſhioners, 


other than of ſuch as receive Alms or any Penſion out of ſuch 


Collections or public Monies, ihalt be admitted.“ 


So again by Stat. 1 Au. Sf. 1. c. 18. Sect. 13. In all In- 
tormations or Indictments, the Evidence of the Inhabitants of 
the Town or County in which decayed Bridges or Highways 
lie, mall be admitted.” | 


Which Acts ſhew that the Rule to teject the Witneſſes for 
minute Intereſt could not be broke in upon by leſs Authority 
than an Act of Parliament. 


There is a Caſe in (a) liner where it is faid, that 
„ In Information by Attorney General, at the Relation, 
c. on Behalf of themſelves and all Inhabitants of the 
Town of Warwicke, &c. relating to Charities, &c. a Per- 
ion an Inhabitant receiving Alms is no Witneſs; for every 
!nhabitant either pays or is under a Pofhibility of paving 
to the Church, Poor, &c. though. he pays Nothing at 


preſent.” | 


If the Rule be fo, it muſt prevail as an ObjeCtion to all Wit- 
nefles without Exception, and there can be no Difference be- 
tween Witneſſes to a Will, and any other; I fay this, becauſe 
1 ſee a Practice had prevailed to admit Will-witneſſes where. 
the Legacy was ſmall. 


In 


fa) 1 Jin. Abr. 18. pl. 19. 


By L. C. J. Caraden's Argument. 
In the Argument of the Water Bailage Caſe, it is faid, 


that a ſmall Legatee has been {worn to prove a (a) Will,” 
and that it had been /6) uſual. | 2 | | 


And Lord North is made to fay, © it was uſual where a 
Man was a Legatee, if it was an inconſiderable Legacy, as 
five Shillings (or five Pounds to a Man of Quality,) that he 
ſhould neverthelets be a Witnels to prove the (c Will.“ 


t is plain there had been ſuch a Practice, and I take it to 
be upon that Ground that the Pariſhioner was allowed to be a 
Witneſs in Tonſend's Cafe; but that Practice ceaſed, I be- 
lieve upon the Statute of Frauds. | 


But I take it moſt clearly, that this Notion is now exploded, 
and therefore if it ſhail be once admitted, that the Pariſhioner 
in Townſend's Caſe had an Intereſt under the Will, the Caſe 
neither is nor can be Law, till it can be proved that a Lega- 
tee of a ſmall Sum may at this Day be a Witneſs. 


True it is, that the Intereſt of the Witneſſes in ſome Cates, 
is drawn fo fine, that it is ſcarce perceptible; and yet that 
Glimmering, that Scala, ſhall be as powerful to exclude 
the Witneſs, as the moſt ſubſtantial Profit; and I have always 
underſtood that (d) Cale to be good Law, where the Court 
ſet aſide the Witneſs, becauſe he thought himſelf bound in 
Honour to pay the Coſts of the Suit. : 


The true Ground whereof is this, which is fit to be attended 

to in every Part of this Branch of the Argument; tnat as no 

poſitive 

(a) Ventr. 351. | 

(6) Sir Barthetomeny Shower (who reports fame Caſe, by the Name of The King 

againit Carpenter, ) his Words are © hath, /omctimes been allowed a Witneſs to prove 
2 Will.“ Show. Rep. 47. pl. 33. | 

(c) Fern. 254. (4) It is reported in S. 1 29. 
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poſitive Law is able to define the Quantity of Intereſt tha: 
{hall have no Influence upon the Minds of Men, it is better fo 
leave the Rule inflexible than permit it to be bent by the Di- 
«retion of the Judge. 


THE DISCRETION OF A JUDGE is The Law or TYRANTS; 
LT IS ALWAYS UNKNOWN ; IT IS DIFFERENT IN DIFFERENT 
MN; IT is CASUAL, AND DEPENDS UPON ConSTITUTION, 
TEMPER, AND PASSION, IN THE BEST IT Is OFTENTIMES 
CAPRICE, IN THE WORST IT 1s EVERY Vice, FoLry, 
anND PASSION TO WHICH HUMAN NATURE Is LIABLE. 


have done with this Part of the Caſe, and return again to 
e Statute of Frauds, and the next Point, which is, Whether 
a Witneſs not credible at the Time can become fo by Matter 
pot Fado, ſo as to re- eſtabliſn the Will? | 


It my Conſtruction is right, the Will upon the Atteſtation 
%% Fedde void by the very Words of the Statute. 


The Teſtator has been betrayed, the Fraud is committed, 


and you may as ſoon recal Time as make that 'Tranfaction 
noneſt which was originally fraudulent; no Purgation can 
clcanſe the Witneſs, 


{ ſay if I have conſtrued the Statute right, every ſuch Atteſta- 
tion is a concluſive Mark of Fraud upon the Will, againſt 
which no Evidence can be given; and though it has been 
aid, that a Legacy is no preſent Intereſt, and that the Le- 
gatee does not know the Contents of the Will; I anſwer, that 
Fit ſhall be once held, that ſuch a Will may be eſtabliſhed 
by the Legatee's Releaſe, every Legatee who intends a Fraud 
will always for the future be ſure of the Contents before he 
atteſts. | | 


But 
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But still it is argued, that if you pay or relcaſe the Legatee 


he is a good Witneſs, his Bias is gone, the Will thall be 
eſtabliſhed. | 


It is difficult to fay, whether this Do trine is more pregnant | 
with Miſchief ot Abſurdity. 


iſt, It furniſhes the Will-maker with Bribes to the Wit- 
nefles out of the Teſtator's own Eſtate to deceive himſelf and 
difinherit his Heir; nor is it poſſible to give the Witneis a 
ſtronger Security for his Legacy, than by making him a Wit- 
neſs, becauſe by this Means his Releaſe being necetlary, he 
gains a Power over the whole Will. Thus the Law co-ope- 
rates with the Fraud, in requiring the Deviſee to pay the Wit- 
nets his Hire before, under the Penalty of letting the Will 
aſide it he refuſes. | 


But the Miſchief will not Rep here, the Legatee will na- 
turally proportion his. Demand to the Value of the Eſtate be- 
qucathed, and will frequently exact more than his Legacy. _ 


Nay, he will think it worth his while to-hold himſelf out to 
the Heir, and keep the Will in Suſpenſe till the one or the 
other is brought up to his Price; and thus the Teſtator's Land, 
after his Death, wil be ſold by the Witneſs to the higheſt 
Bidder, 


To Day the Will is bad, for the Legatee will not releaſe ; 
To Morrow the Legatee is satisfied and the Will is good: 
The Heir at Law recovers in one Term, and hei is diſinherited 
m the next. 


In this State of „ the Will muſt remain, till the 
Legatec is pleaſed to pronounce it's Fare, 1 
at 
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But ſuppoſe the Witneſs ſhould die before he has releaſed ; 
nay, put the Caſe that he dies before the Teſtator, is the 
Will good or bad? If good, he is a credible Witneſs, and 
needs no Purgation. If bad, he is not credible, and incapable 
of it, | 


Again, let us . the Witneſs convicted of ſome infa- 
mous Crime, can the Crown reſtore the Will by a Pardon? 
In that Caſe it depends upon a Caſualty, and the King diſ- 
poſes of the Eſtate. | | 


Among all theſe Difficulties one might have expected ſome 
Rule would have been laid down to fix a certain Period for 
the cſtabliſhing or annulling of the Will, by telling us how 
long the Incompetency of the Witneis was to vitiate the In- 
{trument ; for it is impoſſible to conceive it could remain in 
this State of Fluctuation tor ever. 


1 have endeavoured to find out this Point of Time 
from the Argument on the other Side, without Succeſs, It 
is faid indeed, that the Time of Examination could not poſ- 
bly be the Criterion on which the Will was to depend, be- 
cauſe the Witnefles might not live to be examined, and their 
Incompetency might ariſe long after their Signing, I do 
:noft clearly conceive, that this cannot be the Criterion. 
The only fixed Period remaining is the Time of Atteſtation; 
but the whole Argument on the other Side is brought to prove, 
that that Point of Time cannot be the Criterion; ſo that both 
theſe Periods being excluded, it doth behove the Council for 
e Defendant to point out ſome other; but the Argument is 
filent, and the Will is left at laſt, after ſo much Pains, to float 

upon that Sea of Caſualties I have been deſcribing. | 


M | | The a 
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The common received U ſage with the Opinion of eminent 
Practitioners has been called in Aid, and they have been 
named; Mr. Jas akeriey, and Sir Toons Bootle, They are 
great Namch, and ] have an high Regard to their Opinions. 
The general Practice too of the Hall is always a weighty 
Argument, and ſhould never be lighted. 1 don't find 
that this Practice, as it is called, ever went beyond the 
Cates of Money-Legacies, which ſprung up, as I. gueſs, 
from the Practice in the ſpiritual Court, where a Releaſe 
to this Day will make the Wiinets. But it is not pretended 
that this Practice ever prevailed ſo far as to admit a Releaſe 
or Payment to reſtore the Witneſs where he was a real Devi- 
ſee, io far from it, that Hilliard, v. Fermngs paſſed always for 
Law without a Murmur, and it was not till after the true 
Principle of the Statute of Frauds came to be thoroughly diſ- 
cuſſed and ſettled in the Cate of Auſley aud Dozeyng that thoſe 
Practitioners came to be alarmed ; then indeed their Eyes were 
opened, and they begun to fear, that if the Court of King's 
Bench was right, the Practice and their Opinions were erro- 
neous; but as the Principle was ſtubborn and would not 
vield to any Exception, the Legiſlature very properly took. it 
in Hand, and has, with great Wiſdom, cured the Evil with- 
out weakening the Statute of Frauds, which no Court of Jut- 
tice was able to do. 


But if theſe Points fail, the Detendant's Council reſort to 
another, which will at once folve all Difficulties, and that 
is, that the Witneſs, notwithſtanding the Objection, may 
Itill remain a good Witnefs to every other Deviſe but his own. 


If this can be done, it will be a Method of ſetting up the 
Will by annulling the Legacy; for a Legacy that cannot be 

proved, is the ſame as no Legacy at all, it w aN Ns it does 
| AOL 
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not exiſt: de non apparentibus & de non exiſtentibus eadem ejt 
Lex & Ratio. a 


This I do admit will ſolve all Difficulties at once, and will 


render the Legatee as fate and diſintereſted a Witneſs as if he 


had no- Legacy. 


And if this had been Law, it would have ſaved the Legiſ- 


lature the Trouble of a new Act; for it is the very Method 


which the Parliament has now taken, who by making the 
Devile void in this Cale, has diſabled the Witneſs from be- 
ing a Devitee ; and this has effectually cured every Difficulty, 
and removed every Miſchief. 


It remains then-to be conſidered, whether the Atteſtation of 
a Legatee before the Act of 25 G. 2. C. 6. made his Legacy ab- 
{olutely void, for I muſt inſiſt upon it, that he can never be a 
.rodible Witneſs to any Part upon any other Ground chan) the 
original Nullity of his own Legacy; if the Legacy is not void, 
then his Intereſt atcaches at the very Inſtant of the Atteſtation 
and vitiates the whole Will for cver, unleſs the Fact can be 


purged afterwards by Releale. . 


Now that the Gift or Legacy is void, I do beg leave, with 
great Difference to other Opinions, to deny, 


In all thoſe Caſes, if I am not miſtaken, the only Reaſon 


why the Witneſs is rejected is becauſe his Legacy is good. 


Conſider the Caſe of a Will before the Statute ; if atteſted 
by the Legatee not void in its Creation, it was only held back 
rom operating for Defect of Proof, and therefore the Moment 
the Proof was opened, either by Payment or Releaſe, or if the 
Will could have been proved by other Witneſſes, though the 

M 2 Deviſee 
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Deviſee was one, the Will came forth a valid Inſtrument to all 
Intents and Purpoſes. | | 


Thus if the Common Law Rule could be adapted to the 
Conſtruction of this Statute, it would not make the Deviſe 
void, but get rid of it by Payment, allowing it to be good, 
And indecd this Analogy did prevail ſo ſtrongly, that it 
grew to be a common Opinion, that where a Legacy onl 
was given to a Witneſs, though charged upon the Land, a 
Relcaſe would do the Buſineſs. = | 


Again: That the Legacy was not void by the Atteſtation, 

is further proved by the lait (a Act of Parliament, which does 
not confirm any former Will liable to the Objection till the 
Legacy is either paid or tendered. Whereas, the fame Act 
declares, that in all fuch Wills for the future, the Legacy ſhall 
be void. 


It is from hence obſervable, thai though the Legiſlature 
avoided giving any Opinion upon this litigated Queſtion upon 
ne Statute of Frauds, yet they declare in the ſtrongeſt Manner, 
that the Legacies fo given to the Witneſſes were not void, and 
that it required a new Law to make them void for the future. 


Let me add to this the common Opinion of the Bar ſo much 
relied upon in the former Part of the Argument, that the Le- 
gacy was ſo effectual to diſable the Witneſs, that Nothing leſs 
than a Releaſe would enable him to prove the Will jor any 
Body's Benefit. bo | 


1 wonder a little why fo much Pains are taken in this Argu- 
ment to eſtabliſh the Practice of releaſing, if the Legacy was 
a Nullity, and wanted no Releaſe; for it this laſt was Lo 


{oe} 25 &. 2. c. 6. 


L. C. J. Camden Argument. 59 
that Method was not only nugatory but unjuſt, and the Par- 
liament muſt be charged - with the fame Injuſtice in directing 
io many void Legacies to be paid. But if I have expounded 
the Statute right, where a Deviſee is a Witneſs, the whole Will 
is fraudulent ab Initio, and it cannot be otherwiſe, 


The Publication is one intire Tranſaction, the Will is one 
Diſpoſition of the Teſtator's Eſtate to ſeveral Perſons, che Be- 
queſts are ſettled and apportioned by a Comparifon with each 
other, and if you garble the Will by taking out particular Be- 
queſts you vary the Teſtator's Intention in the Remainder, and 
his whole Will is maimed, 

In Cate of Fraud, for the Argument muſt always remem- 
ber, that theſe were the Caſes which the Statute intended to 
prevent; the Witneſs gets his Legacy by the Merit of atteſting 
the other Bequeſts (for the grand Deviſee will hardly ever be a 
Witneſs) and it is by the other Part of the Will that the Heir 
is generally undone, ſo that the Remainder of the Will which 
the Legatee is to eſtabliſh is ten times worie than that Part 
which is to be annulled. 


Let us now fee how this Point ſtands upon the Cates. 


Hilliard, v. Jennings ſaid to be an Authority, and fo proved 
in Baugh, (a) v. Holloway. This requires tome Examination: 
In Baugh, v. Holloway Sir Robert Raymond arguendo does lay ve- 
* confidently, if that Reporter is not miſtaken, that Lord Chief 

Juſtice Holt had declared this Opinion in Hilliard, v. Jennings. 
And there is an Expreſſion in Carthew's Report of that 
Caſe, that ſeems in ſome Sort to favour the Doctrine. 


I have, in the former Part of my Argument examined 
mat Caſe ſo fully, that it will be ſuthcient hete to _ 
"-.- ma. 


(a Wil, Rep. 357, 558. 
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that this Point was neither reſolved, nor argued, nor hinted at 
in Hilliard, v. Jernings ; and it was impoſfible that the Point 
could ariſe upon that Will, which contained only one ſingle 
Bequeſt of rea] Eſtate. 


If that be fo, as it is, it would have been a moſt extraordi- 
nary Thing, if the Court had ſpontaneoutly taken upon them 
{elves to ſettle this important Point tending to no leſs Conſe- 
quence than a virtual Repeal of the Statute of Frauds ; it 
would have been ſtrange, I fay, to have done this without a 
Caſe or a Reaſon to ſupport it, when the Point too was colla- 
teral to the Queſtion before them, and neither touched by 
their Council nor argued by themſelves. | 


I ͤdont wonder Sir Robert Raymond ſhould argue, as it is 
pretended, for his Fee, the Bar is apt to argue in that Manner, 
nor do I wonder the Court ſhould in ſo ſtale a Buſineſs fend 
the Plaintiff to Law. But I can by no Means conclude chat 
becauſe the Caſe never came back, that the Heir at Law gave 
up the Point, why might it not end by Compromiſe? 1 
could make twenty CoryeCtures that fhould all account for 
the Diſcontinuance of the Cauſe more probably than that, 
but it is not worth while, becauſe if the Heir at Law had 
really given up the Point, his Conceſſion would not weigh an 
Hair in the Argument. | 


I have now gone through the Argument, and will cloſe 
with declaring that I will take no Notice of any Part of the 
Civil Law Learning that has been brought into this Argu- 
ment; Lord Chief Juſtice Zee did not ground his Opinion 
upon that Law, he did not argue from it, he did not rely 
upon it's Authority; I am favoured with a very corre Note 
of his Opinion from my Brother Adams, where, atter he had 
tully argued the Cate, without taking any other Notice of the 
io Civil 
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Civil Law, than to declare that Swwinburn's Law upon Lega- 
cles cannot be applied to Land Deviſes, and to obſerve in the 
ſame Place, that both Laws concur in rejecting intereſted Wit- 
nefſes; | 


He concludes in theſe Words. 

© Upon the whole; Conditionem Teftitum cum fignarent, in- 
ſpreere debemus, and as that is to be conſidered as intended to 
prevent any Fraud heing uſed at a Time when Teſtators ate 
moſt of all liable to be impoſed on, and as all People have it 
in their Power to get dilintereſted Witneſſes, we think this 
Will, is not well executed according to the Statute ; but is 
void as far as it concerns Lands.” 


This is enough to ſhew that Lord Chief Juſtice Lee never 
meant to introduce the Learning of the Civil Law into this 
(Queſtion, the Rule is mentioned by way of Ornament not Ar- 
gument, becauſe it happened to expreſs his own Common Law 
Opinion in a Matter where he conceived both Laws con- 
. curred. | 


am not wiſe enough to determine which of the two Laws 
is molt perfect, the Roman or the Engliſh. This I know, 
(which is enough for a Judge) that although almoſt every 
Country in Hurape hath received that Body of Laws, yet they 
have been with a moſt ſtubborn Conſtanc at all Times diſ- 
claimed and rejected by Ergland. For which Reafon, (and 
not through any Diſreſpect to the Argument I have been en- 


deavouring to anſwer) I chooſe to lay a-fide all that Learns 


ing as not being relevant in Weflmin/ter-Hell. 
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AP FENDI 
As the Statute of 25 Geo. 2. c. 6. (:intituled © An Act for 
« avoiding and putting an End to certain Doubts and Quet- 
„tions relating to the Atteſtation of Wills and Codicils 
concerning real Eſtates in that Part of Great Britain 
called Eng d, and i in His Majeſty's Colonies and Plan- 


© tations in America.) hath been fo often mentioned in 


Lord Camden's Argument, it was thought proper to ſubjoin 
an Abjtra&t of it. 


c F any Perfon atteſt the Execution of any Will or Co- 
; dicil, made after the 24% June, 1752, to whom 
any E Deviſe, Legacy, Eſtate, Intereſt, Gitt or Ap- 
pointment of, or affecting any real or perfonal Eſtate, (ex- 
cept Charges on Lands or Hereditaments for Payment of 
Debts,) is thereby given or made, ſuch Deviſe, Sc. ſhall ſo 
far only as concerns ſuch Perſon atteſting ſuch Will or Codicil, 
or any Perſon claiming under him, be void ;, and ſuch Pere 
ſhall be admitted as a Witness to the Exccution of ſuch Will 
or Codicil, within the Intent of 29 Car. 2. cap. 3. ſect. (1) 5. 
Stat. 25 Geo. 2. c. 6. ed. I. 


«© In Caſe by any Will or Codicil already made or hereafter 
to be made, any Lands or Hereditaments be charged with an 
Debts, and any Creditor, whoſe Debc is fo charged, hath at- 
teſted, or ſhall atteſt the Execution of ſuch Will or Codicil, 


N every 


a Whereby * All Deviſes and Bequeſts of any Lands or Tenements ſtall be 
in Writing, and fipned by the Party fo deviſing the ſame, or by ſome other Perſon 
in his Preſence, and by his expreſs Directions, and ſhall be atteſted and ſubſcribed: - 
in the Preſence of the Deviſor by three or four credible Witneſſes, or elſe they ſhall 
be utterly void and of none Effect.“ 


J D . 
every ſuch Creditor ſhall be admitted as a Witneſs to the Ex- 
ecution of ſuch Will or Codicil.“ Sect. 2. 


© If any Perſon hath atteſted the Execution of any Will or 
Codicil already made, or ſhall atteſt the Execution of any Will 
or Codicil to be made on or before the faid 24th of June, 
1752, to whom any Legacy is thereby given, and ſuch Per- 
fon, before he gives his Teſtimony concerning the Execution 
of any ſuch Will or Codicil, be paid, or have releafed, or 
refuted ſuch Legacy upon tender thereof ; ſuch Ferſon thall 
be admitted as a Witneſs to me Execution of ſuch Will or 
Codicll. Sect. 3. 5 


% In Cafe of ſuch Tender and Refuſal as aforeſaid, ſuch 
Perſon: thall. not- be intitled to ſuch Legacy, hut ſhall be for 
ever, barred therefrom; and in Cafe of ſuch Acceptance as 
aforetaid, ſuch Perſon ſhall retain. to his own. Uſe the Legacy 
ſo paid, notwichſtanding ſuch Will or Codicil afterwards be 
achudged void, for want of due Execution, or for any other 
Cauſe.” Sec. 4. | 


In Cafe any fuch-Legatee, who hath atteſted the Execu- 
tion of any Will or Codicil already made, or ſhall atteſt che 
Execution of any Will or Codicil, to be made on or before 
the 24th of June, 1752, ſhall have died in the Lite Time of 
the 'Teſtator, or before he have received, or releaſed, or re- 
fuſed ſuch Legacy on "Tender, ſuch Legatee ſhall be deemed 
legal Witneſs to the Execution of ſuch Will or Codicil, 

within the 29 Car. 2. c. 3. ſed...” Sed.s. | 


The Credit of every ſuch Witneſs to atteſting the Execu- 
tion of any Will or Codicil, and all Circumſtances relating 
thereto, ſhall be ſubject to the Conſideration of the Court and 
the Jury, before whom ſuch Witneſs is examined, or his 
Teſtimony or Atteſtation made Uſe of,; or of the ng of 

„ | quity 


AP PP # D I -£& 
Equity in which his Teſtimony or Atteſtation is made uſe ot,” 
SeeF. 6. 


«© No Perſon to whom any beneficial Eſtate, Intereit, Gift, 
or Appointment, ſhall be given or made, which is hereby 
enacted to be void, or who thall have refuſed any ſuch Legacy 
on Tender, and who ſhall have been examined as a Witnels 
concerning the Execution of fuch Will or Codicil, ſhall, aſ- 
ter being ſo examined, demand or take Pofletiion of, or re- 
ceive, any Profits from any ſuch Eſtate, Intereſt, Gift, or 
Appointment ; or demand or receive any ſuch Legacy or Satiſ- 
faction for the ſame,” Se, 7. 


This AR ſhall not extend to the Caſe of any Heir at Law, 
or of any Deviſees in a prior Will or Codicil of the fame 
Teſtator, executed and atteſted according to the 29 Car. 2. 
6. 3. ſet. F. or any Perlon claiming under them reſpectively, 
wha has been in quiet Poſſeſſion for two Years next preceeding 
ihe Gf of May, 1751, as to ſuch Lands and Hereditaments, 
hereof he has been in quiet Poſſeſſion; and this Act ſhall 
not extend to any Will or Codicil, the Validity or due Ex- 
ccution whereof hath been conteſted in any Suit in Law or 
quity commenced by the Heir or the Deviſee in any fach 
prior Will or Codicil ſo conteſted, or for obtaining any other 
judgment or Decree relative thereto, on or before the ſaid 675 
of May, 1751, and which has been already determined in 
Favour of ſuch Heir at Law, or Deviſee in ſuch prior Will or 
Codicil, or any Perſon claiming under them reſpectively, or 
which is ſtill depending, and has been proſecuted with due 
Diligence.“ Sect. 8. 


No Poſſeſſion of any Heir at Law, or Deviſee in ſuch 
Prior Will or Codicil as aforeſaid, or of any Perion claiming 
under them reſpectively, which is conſiſtent with, or may be 
warranted by any Will or Codicil atteſted according to the 
= Meaning 


Meaning of this Act, or where the Eſtate lured or might 
have deſcended, to boch Heir at Law, till a future or execu- 
tory Deviſe by Virtue of any Will or Codicil atteſted according 
to this Act ſhould take Effect, ſhall be deemed a Poſſeſſion 
within the Mcaning of the Claute herein laſt before contained,” 
eck. 97. 


« This Act ſhall extend to ſuch of the Br1zzfh Colonies in 
America where the ſaid AQ 29 Car. 2, c. 3. is by Act of Al- 
ſembly made or by Ut ſage received as Law, or where by Act 
of Ailembly or Uſage the Atteſtation and Subſcription of a 
Witneſs or Witneſſes are made neceflary to Devites of Lands 
or Hereditaments; and ſhall have the fame Force in the Con- 
ſtruction of, or for the avoiding of Noubts upon, the ſaid Acts 
of Aftembly, and Laws of the hid Colonies, as the ſame 
ought to have in the rde of, or for the avoiding 
Doubts weg. the i 29 Car. 2. c. 3. N, 10. 


As to Caſes ariſing in any of the ſaid Colonies in America, 

no ſuch Deviſe or Legacy as aforeſaid, ſhall be made void by 

this Act, unlets the Will or Codicil whereby ſuch Deviſe or 

Legacy be given, be made after the iſt of March, 1753.” 
Sc. 11. 


Laus Calam im L. C. J. Camden's Argument. 


Fare. Line Tot read 

8 - 209 eaable chargeable 

9 12 _ Ji Feed appointed 
35 > 5 has | but 
3 4 Witneſles  Witrneſs's 
47 14 incontiderate inconſiderable 
82 BD 5. aficr Caſcs dele Comma. 
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